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Karyat or Sammat (taluka), the Diwan-e-Thana or Tarf, the Gota of

Tarf, the Tarf Majlis, the Kasba (township), the fort. 4-The village,

the Mokadam, the village Gota, review (pp. 15-20). (Ill) Judicial Insti-

tutions : A table illustrating judicial institutions, their composition, powers
and functions, A-Central : i-The Sultan, The Sadra or Qazi. The Qazi

of royal army ; ii-The Vazirs and Amirs or the Jagirdars and Mokas-

dars. B-Local : (I) Tarfadars, (II) The Paragana Majlis of the Diwan
and the Gota (I) The Diwan ; i-the Qazi ii-The Mokasi or Havaldur,

iii-the Majalasi or Sabshasad; (2) The Gota; (3) (III) The Tarf Majlis of
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or Tarf the Gota of a Tarf the Thana or Tarf Majlis, 4-The Village (pp.

26-30).
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of a Paragana, ii-the Gota of a Tarf or Kasba or Peth, iii-the Gota of a village

(pp. 55-60).

HI INDIGENOUS JUDICIAL INSTITUTIONS : A table showing the

popular judicial institutions, their composition, jurisdiction etc. (I) The Gota
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burning Ump'K 3' ther ^** 1
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PREFACE

The Scope of the Subject: In this study an attempt is made
lo present the judicial institutions of the Marathas, with special
reference to their historical development, constitution and working,
traced through the original decisions, called Mahzars and Nivad-

patras and orders of the local administration, issued by government
officers, from time to time. Chronologically the subject is limited to

the period between A.D. 1600, when Maratha Sardars secured high
and responsible positions in the courts of Ahmednagar and Bijapur

kingdoms and A.D. 1818, when the Maratha power came to an end.

<ieographically the subject pertains to the table-land of the Deccan
and especially to the Marathi-speaking area.

Lines of Study: The book is divided into eight chapters.

Chapters 1, II and III deal with the historical development (genesis,

growth and decay) and constitution (composition, powers and func-

tions) of the centra] or royal institutions of justice, while Chapter
IV, that of the indigenous or popular institutions of justice. Chap-
ter V includes the working of these institutions and judicial pro-

cedure. Chapter VI pertains to the study of criminal justice and ex-

piations. Chapter VII outlines the machinery employed for the pre-

vention of crime and apprehension of the criminals. Chapter VIIL

gives brief summary and possible conclusions.

Arrangement for collection of land revenue the main source of

the state income was generally the basis of the civil government
during the period under review. As a result the judicial institutions

too formed a part of the administrative machinery. A brief out-

line of the administrative institutions of the period is therefore

given in Chapters I, II, III and IV before describing the judicial

institutions.

The administrative institutions in turn were closely related

with the land tenure and therefore in Chapters I and IV an attempt
is made to give in detail such types of tenures as were connected

with those institutions, before attempting the administrative insti-

tutions proper.
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The institutions of a particular country, in a particular given

period are like a mirror in which are reflected the conditions of the

people of that country, and therefore in order to get a clear idea of

the Maratha institutions, a separate section dealing with the general

conditions in Maharashtra, with special reference to the develop-

ment of judicial institutions, is added at the beginning of Chapter 1.

Thus an approach is made to the subject from geographical,

chronological, historical, political and social points of view. It is tho-

roughly treated from the technical stand point and the meaning
of judicial and administrative terms is ascertained. An attempt

has also been made to show side by side how far the judicial institu-

tions, in the 17th and the 18th century Maharashtra, had maintained

continuity with the ancient Hindu traditions and to what extent

they were influenced by the Muslim institutions of the immediate

past.

In dealing with the subject proper more importance is given to

iact finding than drawing conclusions based on scanty material

and with this point of view two appendices, one giving original docu-

ments selected by the present writer from different records and the

other dealing with the analysis of the material available are added

at the end.

The present study is, therefore, intended to serve as an intro-

duction to the judicial material which has hitherto been brought

to light and will thus mark the beginning of the study of the Maratha

institutions with an altogether fresh approach.

Previous Attempt*: An independent attempt to outline the

Institutions of the Marathas in general, was made for the first time,

by the late Justice RANADE, as early as 1900 A.D., in his 'Rise of the

Maratha Poire*'' and 'Introduction to the Peshwa Diaries'. He was

followed by Shri B. V. BHAT, Dr. S- N. SEN and Prof. D. V. KALE.

Owing to the want of sufficient documentary evidence these scholars

dealt with these institutions theoretically, and made a few broad

generalisations only. Shri. BHAT has dealt with the judicial institu-

tions more elaborately than others.
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Since the efforts of these great scholars, .some thirty .years ago,

much new material has been brought to light and a detailed and sys-

tematic study of the judicial institutions in particular, with a fresh

approach has become possible.

Sources: They can be classified as under

Sources

1 Original (documents)

I

II Secondary

(see i>. xvi)

A Judicial B Administrative

i Regulations made

by the king.

ii Official

orders.

I

i

i Decisions of

Civil suits

(310)

ii Orders pertaining

to crimes and punish-

ments (260)

(from 1750 to 1818 A.D.)

1 published, 135

2 unpublished, 125.

iii Documents (orders

and chits) pertain-

ing to sins and ex-

piations (46)

(from 1600 to 1818

A.D.).

1 published, 35

2 unpublished, 11.
*

Mnhzarx (105)

(from 1350 to 1750 A.I). )

1 published, 95

2 unpublished, 10.

and

(205).

(From 1720 to 1818 A.D.)

i Shahu period (34)
1 published, 24

2 unpublished, 10

ii Peshwa period (171)

1 published, 86

2 unpublished, 85.*

For unpublished sources, see Appendix B,
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II Secondary

I Contemporary or later II Modern works,

compilations (Books on

polity, chronicles, etc.

I Original Sources : The present study derives its mate-

rial chiefly from original sources such as, the judicial decisions and

government orders regarding punishments of criminals and local

administration, in general.

A Judicial Documents:

In all there are about 616
%
and contain judicial decisions and

orders regarding punishments both royal and social or religious.

They also include a few chits about expiations.

(i) Decision* of Civil Suits : Of the 616 documents, 310

deal with civil suits, some of them are styled as Mahzars, while

others are named as Nivadpatras or Watanpatras.

Mahzars: Mahzar was a unanimous decision of a Majlis (as-

sembly or court) composed of local government officers (the Diwan)
and the indigenous officers and land holders (the Gota). They are

161 and cover a period of about 400 years from 1350 to 1750 A.D.

(Vide Chapter I, map at the facing page) Mahzars of the latter

part of the 18th century are^rare. Of them 105 are judicial decisions,

while the remaining 56 deal with different problems of local inte-

rest and administration in general. The former include about 24,

which are copies of the originals, while the latter only 5. A critical

analysis of these is given in Appendix A, I.

Chapters 1, II, IV and some sections of the VII are com-

posed out of this analysis.

Nivadpatrw awd Watanpatras: Out of the 310 decisions,

the remaining 205 are named as Nivadpatras and Watanpatras, but
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they contain only summaries of these recorded in the Rojkirds (dia-

ries) of Shahu and the Peshwas, while granting the original Nivad-

patra or Watanpatra to the party in whose favour the suit was de-

cided. They are selected from the Peshwa Daftar, Poona, and all

of them belong to the latter part of the 18th century.

Chapter III and section II of the Chapter II, are based on

this evidence.

(ii) Orders pertaining to Crimes and Punishment :

Judgements of criminal cases are not available, but orders per-

taining to crimes and punishments are brought to light. They are

in all 260 and belong to the Peshwa period only. They are issued by
the Peshwa or his deputy or local government officers. Of them

135 are already published and the remaining 125 are selected by
the present writer from the Peshwa Daftar, Poona and included

in Appendix B, IV. A critical analysis of these is given in Appen-
dix A, II. Chapters VI and VII are developed out of these documents.

(iii) Documents pertaining to sins and their corresponding ex-

piations : They are in all 46, and belong to the 17th and 18th centuries.

They contain orders issued by the public officers and letters from

the members of the 'Jatisabha' (caste council) to the Brahmins of

the holy places to administer penances to the persons sent by them-

They also include chits or 'Doshapatras' or voluntary declarations

of sins on behalf of the offenders, requesting for their purification,

to the members of the Brahmasabhas (a bench of learned Brahmins)
of holy places. A critical analysis of these is given in Appendix

A, III. Section II of the Chapter VI is based on this evidence.

B Administrative Documents :

These include :

(i) Regulations issued by the king, and

(ii) The official orders about local administration.

As regards the first, there is only one charter at our disposal

which is known as Kanu Jabta and which was framed by Shivaji

at the time of his coronation in 1674. As to the official orders, a large
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number of them pertaining to local administration have been brought
to light and they are fully used while dealing with the administra-

tive institutions in Chapters I, II, III and IV.

II Secondary Sources : For details see bibliography, pp.

xiv-xxiii.

Original Contributwn

(i) General conditions in Maharashtra socio-economic reli-

gious and political described briefly in so far as they deterred or

favoured the judicial institutions. (Chapter I, Section I).

(ii) An outline of the administrative as well as judicial

institutions of the Sultanate period from 1300 to 1650 A.D. is attempted

with a view to tracing the early development of the judicial insti-

tutions of the Marathas. (Chapter I, Sections II, III).

(iii) A detailed outline of the administrative institutions

of the Marathas from 1650 to 1818 A.D. with a fresh approach. (Chap-

ters II and III).

(iv) A detailed history of the composition, powers and func-

tions of the judicial institutions of the Marathas. 1650-1818 A.D.

(Chapters II and III).

(v) A history of the genesis, growth and decay of the indi-

genous institutions of Justice, their composition powers and func-

tions from 1300-1818 A.D. (Chapter IV).

(vi) A history of the genesis, growth and decay of the sys-

tem of 'trial by a Majlis' (1300-1750 A.D.) and of the Pcwchayat (1750

1818 A.D.). (Chapter I, II, III, IV).

(vii) The nature of Law, some points of Civil Law, Rules

of procedure, Evidence and Ordeal, classification of ordeals 'Rava

Divya' traced from 1200 to 1800 A.D. (Chapter V).

(viii) Criminal Justice from 1750 to 1818 A.D., classification

of about 260 criminal cases and the punishments ordered for them.

(Chapter VI, and Appendix A II.)

(ix) Crimes and Penances, classification of penances. (Chap-

ter VI. and Appendix A III.)

'
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(x) Police and Prison management (Chapter VII).

(xi) A glossary of technical terms.

(xii) 1. A table showing classification of different kinds

of Dharmas (Laws) according to 'Ramachandra Pant's Ajna,pa,tra'

and the Smrtis (Chapter V) .

2. Different tables illustrating judicial institutions,

their gradations, etc.

3. Map of the geographical limits of the subject and
the extent of the trial by a Majlis.

4. A figure illustrating the form of a Mahzar.

Except Section II of Chapter I, describing the institutions

of Muhummad Bin Tughlaq, the treatment of the subject from the

beginning to the end is original.

Contribution to the advancement of knowledge:

This study supplies its humble quota to the judicial studies

of the Marathas and provides in it ready material (in the form of

analysis of 161 Mahzar\s and 260 criminal cases) for future studies in

the history of the Maratha institutions. It will serve as a starting

point for studies in comparative jurisprudence and especially for the

history of Hindu jurisprudence during the mediaeval period.
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A GLOSSARY OF JUDICIAL TERMS

(This Glossary contains judicial and other allied terms found
in old Marathi decisions. It is compiled with the help of judicial

and other documents which have hitherto been brought to light

and from MOLESWORTH'S Marathi-English Dictionary, and WILSON'S-

Glossary of Judicial and Revenue Terms. The words are spelt as

they occur in Marathi documents.)

A = Of Arabic Origin, P = Of Persian Origin,

S = Of Sanskrit Origin.

Agravadi, P&rpavadi, Karyavadi (S) A complainant or plantiff.

Bajinnan (P) genuine, real, true, actual when used in connec-

tion with documents.

Bakhar or Bakher Any history, relation, memoir.

BaLntd A share of the corn and garden produce assigned for the

subsistence of the twelve servants of a village.

fiayajavar in detail, minutely.

Betdl'is Purraj A collective term for one's forty-'two immediate
ancestors (twenty one on the father's side and twenty one on

the mother's side).

BhiduHc or Hhtddne A butt or mark, a juncture.

Buniyad or Btmydd (P) Foundation, basis, also in the sense of

long standing, ancient, venerable.

Chant bhdr kunda A basin -of water where the shoemaker puts raw

skins for tanning.

Chdmbharachya kundatll pdm pajane To give to drink water of a

shoemaker's vat. Said to counteract magical influences. Work-

ing in the unhappy drinker.

Chitrapatra or Bhalpatra A statement written on a piece of cloth

or paper, or on the palm leaf, put on the fore-head of the plain-

tiff, at the time of performing the ordeal, also on the fore-head

of the defendant.



A GLOSSARY OP JUDICIAL TERMS XXIU

Dahija Thik&ty Public land.

Daw Destiny, fate, fortune. 2. The caste collectively or as assem-

bled. 3. A body of Watandars, Mirasdars, Uparis and Rayaa
assembled to consider local problems administrative, judicial

and even social, traced in Mahzars from Karnatak.

DcKhakulakarni An hereditary officer, the Paragana accountant or

Record-keeper.

hereditary officer, the head of a Paragana.

DeshaiHinde He is the same as Deshakulakarni.

Devadanda Religious or spiritual punishment, penance or expiation,

the same as Prayascitta.

Dharmddhikan (8) A public censor, a justice or magistrate.

Diw&H (P) The Sarkar or Government, the supreme authority.

Diwaudvnda Royal or State punishment.

Garati (Grha and Rata) A decent and reputable woman whether,

having a husband or widowed.

Girdanavahi (P) Surrounding or adjoining.

Ghatasphota (S) Ceremony of the ejection of a person from his

caste typically expressed by the actual breaking of a pitcher
on the occasion.

Gohi or Gwahi (P) Witness.

Goto, (Gotras) A caste as assembled in investigation of matters, or

as considered collectively. 2. Relations and kindred considered

collectively. 3. A body of Watandars, Mirasdars, Uparis and

Rayas assembled to consider local problems administrative,

judicial and even social. Traced in Mahzars from Maharashtra.

Gotai or Gotapat The feasting and purificatory ceremonies observed,

amongst Shudras, towards the preparation of an offender for

reception back into caste.

Hamshai (P) Of the same shade, neighbouring.

Harduvadi Both plaintiff and defendant.
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Haqqa (A) Right, title. 2. The share or portion due of the revenue

or of the crops, of the hereditary district or village officers.

Harki (Harsa (S) joy, delight) money paid to the court in token

of his gratification by the successful suiter or litigant.

Huzur (A) The royal court or presence, also the royal person or the

regal office and excellency as personified or as viewed concretely

to His Majesty, the Government, etc.

Iman (A) Sincerety, honesty, veracity. 2. Conscience.

Jdgir (P) A kind of feudal tenure.

Jdminakatabd (A) A security bond.

Jatidanda While re-entering into his caste the offender was re-

quired to give a dinner to his caste people in order to qualify

himself for social intercourse. This was called Jatidanda.

Jlvanmdfak (S & A) According to means, resources, or ability of.

Jayapatra (S) A royal record of decision.

Kamdvisjamd The revenue collected under the heads of fines, for-

feits, and other irregular heads or sources.

Karina (A) A written statement given by the plaintiff at the time

of the institution of the suit, before government officer. A story.

Karydt (A) A Mahal composed of ten or twelve villages.

Kasbd (A) The chief town of a Tarf or a Pargana, the old portion
of the town, the town having a mart.

Kaulandmd (P) A writing of assurance or agreement granted to
'

* the cultivator of the soil.
'

/

Khandagunhegdri A comprehensive term for fines, mulcts, forfeits.

Khatdkhydnat Apprehension of evil, solicitous fear. 2. Loss or

detriment.
1

1"

Khurdakhata A document issued in favour of the successful party,

from the secretariat according to the previous decision of the

Majlis, for the enjoyment of a Watan. During the Maratha

period it was replaced by Watanpatra.

Konekute The members of the Kunabi caste.
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Kriyd (S) Substantiating* establishing, verifying by oath, ordeal,

citing witnesses, producing documents, etc. A type of ordeal.

Ldyini False.

Mahdjan An hereditary officer in a Kasba, assistant of a Shetya.

Mahal A sub-division of a Paragana.

Majlis (A) A court or assembly in general. A royal court.

Majamvn (A) The contents of an epistle. Used for 'majakur' in

the sense of subject-matter.

Mahzar (A) A general application or representation, a statement

laid before a judge, a public attestation, or a document attested

by a number of persons professing to be cognisant of the circums-

tances of the case, and submitted with their signatures, to the

court.

Mahzarnaana A written collective attestation, a list or roll of per-

sons present.

Masala (A) An exaction levied by government from one summoned

to answer a charge, the fee which the peon, sent to summon the

person, is authorised to demand.

Mdyathala Mother's i.e. native place. A term used by a cast or

dissatisfied litigant in appealing from an award in his own

village or neighbourhood, and demanding a fresh investigation

at a 'parasthala', realizing the principle that "a prophet hath no

honour in his own country"*

Minahu (A) Of or in the aforesaid month.

Miras (A) Inheritance, inherited property or right; the term is

used especially in South India to signify hereditary proprietor-

ship in land.

Mtlkhdsa (A) A village or land assigned to an individual either

rent-free or at low quit-rent, on condition of service, or a village

held khas by the State, the revenue being paid to the Government

direct; or the share of the Government in a village or in the

revenue paid by. it, ...
Mokhtasar or Mukhtasar Chief
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Muchalka A written engagement under a penalty; the bond of

agreement furnished by the parties to the Majlis or the

Panchayat.

Najar (A) A present to a superior.

\:arak~kunda (S) A common term for the eighty-six pits prepared
in hell for the damned-

Ndtavdni (P) Indigence or helplessness.

Xayakavddi A revenue-sepoy attached to a district or village. The

chief amongst the Ramoshi or Berad people. The office of

Nayakavadi.

Nivd$apatra The record of a decision.

Panktipdvan (S) Pure for the common board; fit for commensality

or for social intercourse.

Paragand (P) A large division of a country with one or more

towns at the head, a district.

Paranishta (S) Rigidly impartial or just.

Pdt-vivdha A second and inferior sort of marriage, especially among
the widows of the lower classes.

Pdndhar The whole community or body of a village whether as

assembled (as in matters of general concernment) or as consi-

dered collectively.

Pethd (A) A trading centre, a place of sale or traffic, the town of

market belonging to a fort.

Pursis (P) A questioning or interrogating as of parties or witnesses

in a dispute.

Pyddd (P) A foot soldier.

Radabadali (A) Supplication or entreaty for, earnest intercession.

Rdjmandal (S) The royal circle, the ministers and other state

officers around the sovereign.

Rakhtakhdm (P) Palace, court, the royal circle, the noblemen and

grandees around the sovereign.
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Rasdngiyddi A note granted through some person.

Raya-Raydni The peasantry or country-tenantry.

Ravd A grain, a granule, a lump or little mass, a particle of gold or

silver.

'Sadi' Any writing or oral statement in attestation or evidence of.

Sdhshmozd A witness in general.

Snmakul All, the whole. Used restrictedly and mainly with words

signifying community or company a commonwealth (as a
native or people, a village, an army, a council) or a collected body
(as an assembly or meeting, any multitude or host).

Sanwnat (A) Used such as Tarf, a division of country comprising
a varying number of villages.

Sand-asanad A written authority from the Government, etc.

Shahidi (P) Witness, testimony, deposition.

Sherani see Harki.

Shetya An hereditary officer in a mart or commercial town. Prefect

of the market.

Tagddd (A) Urging for payment, dunning.

Tahakika (A) Authenticated, established.

Talaba (A) A summons.

Tatabarokhd A written summons.

Talukha (A) Connection with, business with, concern in as found

in revenue papers.

Tarf (A) A small division of a country composed of a varifying

number of villages. Original Arabic word is spelt as Taraf .

Thdlakari (S) A hereditary proprietor of a land.

Thand The head station of a Tarf; also, generally, a post station,

stand, or lodge, under the civil authority the establishment wtes

maintained there.

Tufdn Ghene To accuse falsely.
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Upari (S) A tenant or farmer having no right of occupancy, as

opp. to Thalakari a landed proprietor.

Uttarvadi Defendant.

Vastabhdv Trinkets, jewelry, etc.., minor articles of house furniture

or of property.

Ycvhdr Trade, dealing, business, etc., dispute about a point, etc.

Watan (A. One's native Country). An hereditary estate, office, right,

a dignity, or a chattel, due, any hereditary right whether in land

or in office. Every thing of value was brought under the con-

ception of Watan, one's land, one's personal status, one's office.

Watanpatra The title deed of a Watan. See above Khurdakhat.

Yddi (P) A memorandum-scrap, list, roll.

Yejitapatra (Ajitapatra, S.)-*-The writing furnished by the party

in suit, admitting his failure. The word has double aspect

towards the bearer of the Patra and towards the furnisher.



A LIST OF ABBREVIATIONS

ALS Aitihasik Lekh Samgraha-

ASS Aithihasik Samkirna-sahitya.

Athalye Athalye Gharanyacha Itihasa.

AW Aitihasik Vividha Vishaya.

B1MA Bharat Itihas Samshodhaka Mandal, Ahaval.

BIMQ Bharat Itihas Samshodhaka Mandal, Quarterly.

RIMS Bharat Itihas Sanishodhaka Mandal Sammelan.

Briggs Rise of Mahomedan Power in India.

CCV Chapekar Comemoration Volume.

CHI Cambridge History of India.

Decisions Watan-patras and Nivad-patras.

ED History of India as told by its own Historians by Sir Henry
Elliot and Dowson.

EIP Selections of Papers from the Records at the East India

House (1826)

Gune Gune Gharanyacha Itihas.

History Congress Transactions of All-India History Congress.

IA The Indian Antiquary.

JBBRAS Journal of the Bombay Branch of Royal Asiatic Society.

Jenkins Report on the Territories of the Rajah of Nagapore by
Richard Jenkins.

Khare Khare Kula-Vrittant.

MIS Marathyanchya Itihasachi Sadhane.

Malcolm A Memoir of Central India.

Pendse Pendse Kula-Vrittant.

PD Selections from the Satara Raja's and the Peshwa's Diaries.

PDSM Peshwe Daftaratil Sanadapatratil Mahiti,
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Purandare Purandare Daftar.

PSIH Persian Sources of Indian History.

PSS Shivakalin-Patra-Sar-Samgraha.

Ramadan Ramadas ani Ramadasi Masik.

Sabhasad Krishnaji Anant Sabhasad's Life of Shiva Chhatrapati,
edited by Sane.

SL Sanads and Letters-

SM Sarasvati Mandir.

SPD Selections from the Peshwa-Daftar.

REFERENCES

Unless otherwise specified a single numeral in a reference indi-

cates the letter or document number ; in its absence it indicates the

page. The second numeral of the references given from the Peshwa
Diaries in Chapter III only indicates pages instead of letter number.

Two numerals separated by a dot refer to volume and letter or pag^
number as the case may be ; three numerals separated by dots refer

to volume, part or letter number and page.
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CHAPTER I

THE BACKGROUND

(EARLY DEVELOPMENT OP JUDICIAL INSTITUTIONS)

A.D. 13001650

I

General Conditions in Maharashtra

(i ) Environment :

Environment plays an important part in determining the des-

tiny of a people. Of the various influences which the term covers,

that of the regional geography deserves to be mentioned first.

In no other part of India has the terrain shaped the course of

history more than in Maharashtra. The physical features divide the

country into three regions : the Konkan, the table-land or the Ghat-

matha and the plains of the Desha. The tract along the sea-board

situated to the west of Sahya mountains and lying between Daman
in the north and Ankola in the south, forms the Konkan. The table-

land at the top of the Sahya mountains is popularly known as Ghat
matha. And the open plains which become more and more level to-

wards the east are called the Desha. Of these the region of the table-

land deserves our special attention, as the institutions described in

the following pages chiefly pertain to this division (see map, facing

page 1).

The Ghat-matha comprises the western part of the modern

Satara, Poona and Ahmednagar districts and some part of the

Kolhapur State. From Junnar to Kolhapur it is formed of highlands
and lowlands, popularly known as 'Khoras' and 'Muras' and is well

populated and developed. To the north of Junnar the valleys are not
so well cultivated and are mostly inhabited by the aborigional tribes,

such as the Bhils and the Kolis. The inaccessible mountain-tops in

this region provide the best natural forts for protecting the country.

Militarily it is one of the best fortified regions in India.
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The physical features of the tract secure for it a temperate

and invigorating climate. Owing to its hilly nature, the soil is poor

and uninviting. As a result, the country is sparsely inhabited by

hardy and obstemious people. Cultivation has spread in small self-

sufficient units, between the mountain ranges and along the rivers

and streams flowing through the valleys.

(ii) Social, Religious and Economic Conditions:

The institution of the Joint Family was at the basis of the

Maratha social organisation. It will be seen from the Family His-

tories published so far, that the unit of family remained undivided

at least for a period of two to three generations.
1

Generally the Hindu

Joint Family includes all males linealy descended from the common
male ancestor, their wives and unmarried daughters. But under the

Mitaksara Law which prevailed in the deccan the coparcenary so

called is a much narrower group than the Joint Family and comprised
of the person himself, his sons, grand-sons and great-grand-sons.

2

The coparcenary of the Mitaksara is largely substantiated by Family
records.

There were three main aspects of the Joint Family viz., com-

mon property, common rituals and common meals. All the members
of the family were equally entitled to ownership, possession and en-

joyment of the family property. None of them could dispose of the

joint property either by mortgage, sale or gift without the consent

of the other members of the family. As a manager of the Joint Family
property, the father could make gifts or mortgage or sell property
within the reasonable limits for the support or betterment of the family
and for relief from distress, even without the consent of the family-
members.3 From the Miras Patras which have hitherto been brought
to light, it will be seen that the sales of immovable property were very
rare and took place only under unavoidable circumstances. Aliena-

tion of land took place always with the consent of the family and vil-

lage community.4

1 Vide, Select Bibliography. About twenty-five Family Histories have
been published so far and a few of them giving original historical papers
are included in the Bibliography.

2 KANE, History of Dharma&hastra, Vol. 3, p. 591.
3 KANE, op. cit, Vol. 3, p. 593.
4 EIP (1826) Vol. 4, pp. 530 ff. Appendix A I, Nos. 79, 86, 87, 92, 105,

141, 142, 144.
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The coparcenary property described above gave economic sta-

bility to the undivided family, while common rituals and common
meals promoted religious and cultural well-being of its members.

Due respect for the elderly members of the family and their wives

according to degree of lineal descent was the noteworthy feature of

the family-relations and it enhanced the solidarity of the undivided

family.

Next to joint family comes the caste-group. Families which

used to intermarry formed the caste group. Endogamy was thus the

main feature of the caste. Each Caste had its own social, religious

and economic traditions. It looked after the general welfare of its

members by providing them with educational and other facilities like

dwellings, wells etc. Assistance was given to the handicapped, the

destitute, widowed and orphaned.
4* It also served as an agency for

social action against those who violated caste regulations and de-

clared them unfit for social intercourse, until they had undergone

prescribed penances.
5 A body of caste members gathered to consider

the caste-problems was called, 'Jati-gota or 'Daiva'.6

Each caste had its own economic aspect and members of dif-

ferent castes served the village community by following their tradi-

tional occupation. Communities were mainly agricultural and due
to integrated economy of the caste-cum-community, instances of caste

conflicts were very rare. From the analysis of Mahzars, it will be

seen that people not only of different castes but also religion sat to-

gether in a Majlis (assembly) convened to settle local problems.7

Another important social body which helped to preserve social

structure of the Marathas was the Brahmasabha (a bench of learned

Brahmins) of holy places. It was composed of the local learned Brah-
mins and the Dharmddhikdri or a public censor of morals was its head.

It was his duty to administer penances to the persons who swerved
from their Dharma or caste tradition with the help of the Brahma^
sabha. The advice of the Brahmasabha was sometimes saught by the

4a Mahikavatichi Bakhar, p. 55. Vide Chapter VI, part I.

5 Vide, Chapter 6.

6 B1MQ II, pp. 134-5. SCS 2.294-5. PD 1.292, 343; PD 2.56. AW
1, p. 340. CCV p. 41. SPD 43.9 and ASS 1.171-2 etc.

7 Appendix A I.'
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government officers and even the Gotasabha or the Hazir Majlis in

personal matters social, religious and judicial of the Hindus. This

hoary institution continued to work till the end of the Maratha raj.

Along with the joint family and the caste, the institution of

the Gota
(iffa)

deserves our notice as a social-cum-administrative body.

It grew out of the hereditary rights and perquisites of an individual,

developed during the Hindu period and later recognised in the

form of different tenures by the Muslim rulers of the Deccan, as de-

scribed below.

The village communities were constituted of cultivators

(Mirasdars and Uparis) and artisans (Balutas). The agriculture

was the main occupation of the people. The standard of living was

very low. The barter system was in vogue. The office-bearers and the

servants of the village community received their remuneration in

kind. As a result, individual rights and perquisites for those who
served the village community were developed. Probably the copar-

cenary property described above gave rise to hereditary rights in

land and occupation. From the epigraphical evidence it seems the

hereditary rights of an individual prevailed even during Hindu period.
8

The rugged country as described above required hundreds of

years to bring it under cultivation. It appears that after the fall of the

Yadavas and during the Sultanate of the Deccan, no attempt was
made till the middle of the 15th century to fix up the proper revenue

divisions, the land being covered with grass and the occupation of

the people, cattle-breeding.
9 From the various Kaulanamas (assu-

8 ALTEKAR, Village Communities in the Western India, pp. 7-11. EIP
(1826), Vol. 4, pp. 630 ff.

9 SCS 7.67. 'Saraswati Mandir* (1904) Vol. 4.1 SHERWANI, Mahmud
Gawan, p. 131.

The following extract from the Report of ROBERTSON may be noted:

"In an old account of the village Wing (^t*ft) of the Noerthuree district it is

stated that 'during the management of the Nubeeyar of the Koolburga Sul-
tanate there was neither a division of the fields nor of the bounds of the
village, the plains being covered with grass and the occupation of the
people, the feeding of the cattle (goorey) , for which a fixed sum was exacted.
This paper goes on to state that, 'during the management of the Bureadus
in Bedur (Ahmedabad Bedar) and in the administration of the black and
white Khojas (probably Khajas), the village bounds were fixed, portions of
lands were given to particular persons, whose names were registered and a
rent (dust) was established' and then there follows a list of their fields."
EIP (1826) Vol. 4. pp. 416 ff.
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ranee deeds) granted by the government, brought to light, it is clear

that this problem was never solved even during the regime of the later

Sultans of the Deccan. Dadaji Kondadev, the regent of Shahji, seems
to be the first man who vigorously tried to bring the land under cul-

tivation.10 Under these circumstances the rulers of the country must
have found it necessary to recognise the hereditary rights of an indi-

vidual so as to attract the Rayat to cultivate the land. The Muslim
rulers of the country approved those in land in the form of Mirasi

tenure, while those in offices, (such as Deshmukh, Deshjxmde
of a Paragana and Patil, Kulkarni of a village) and occu-

pations (such as Shete, Mahajans and Khooms of a Peth
or a Mart and twelve Balutas of a village) in the form of a watan
tenure. Thus politically autonomous, economically self-sufficient unit

in the form of a village and the indigenous administrative division in

the form of a Paragana, chiefly based on the Watan of a Deshmukh,
evolved in course of time. The local unit of the Watandars and Miras-

dars, thus formed, played an important part in the local administration
of the country and was popularly known as Gota

(iffaj
in Maharashtra

and Daiva in Karnatak.11

The Watandars, both of a village and Pargana, received their
remuneration (Haq Rayat Nisbat) in kind, direct from the Rayats.
They were subject to the central hierarchy. As a result, the general
tendency of the Watandars towards Rayats became mutually helpful
and at the same time independent.

This structure of the Maratha society prevailed till the end of
the 17th century. But later on it degenerated during the Peshwa
period.

(iii) Political Conditions:

Owing to the rugged nature of the country, the conservative-

cum-independent character of the people and the self-sufficient and
autonomous form of the indigenous institutions, the territory never
seems to have been directly administered by any central power for a
long time. Especially the hilly strip of Mavals was never brought under

10 SCS 2.96.

11 Vid* Chapter IV, part J.
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the complete subjugation of the Muslim powers. In fact, the struggle

between the central and the local powers or the Diwan and the Goto

is a marked feature of the history during the period under review,

excluding the latter part of the 18th century.

The Muslim penetration into the south began at the close of the

13th century. The Yadav Dynasty of Devagir came to an end in 1318.

With the accession of Muhammad Bin Tughluq to the throne of Delhi

in 1325, Muslim power in the south reached its greatest extent. The

institutions which he started in the south, mark the beginning of

the Muslim system of administration in the Deccan.

In 1347, the founder of the Bahmani kingdom overthrew the

power of the Delhi Sultanate and assumed suzerainty over the Dec-

can. The Bahmani kingdom was later divided into five separate

monarchies, about 1490 A. D. These independent states were conquer-
ed by the Mughal Emperor of Delhi during the latter part of the 17th

century. The institutions of the Bahamanis and latter monarchies

deserve our attention, as they were imitated by the founder of the

Maratha State with such modifications as suited his policy.

Shivaji established an independent state in 1674 A.D. which con-

tinued its existence in varying forms till 1818 A.D. After the death

of Shahu in 1749, the 'Mukhya Pradhan' or the Peshwa became the

'de facto
1

ruler of the Maratha State. The institutions of the Peshwa

period differ greatly from those of the early Maratha period. For
the purpose of our inquiry, the whole period is, therefore, divided

as follows:

Period I, 1300-1347 AJ>. Institutions of Muhammad
Bin Tughluq.

Period II, 1347-1490 A.D. Institutions of the

Bahmani Sultans.

Period III, 1490-1650 A.D. Institutions of the

Sultans of Ahmednagar and

Bijapur.

Period IV 1650-1750 A.D. Institutions of Shivaji

and his successors.

Period V, 1750-1818 A.D. Institutions of the

Peshwaa.



II

PERIOD i: 1300 TO 1347 A.D. INSTITUTIONS OP

MUHAMMAD BIN TUGHLUQ

7 Administrative Institutions

(i) The Central Structure:

The Sultan was at the head of the administrative machinery,12

and conducted the central government personally. He was assisted

in his work by the Chief Minister. The latter is sometimes referred

to as the Naib and sometimes as the Vazir. He acted for the Sultan

during his absence from the capital. Under him were placed four

secretaries (Dobirs), each having a staff of three hundred clerks.

For the purpose of administration the central government
was divided into various departments (Diwans), which were placed
urttier the supervision of the Chief Minister. The department of re-

venue was named 'Diwan-i-Vizarat
1

, that of the realisation of arrears
'

Ititvartri-Mustakhrij'.

(ii) The Local Administrative Machinery

The different units of local administration were placed as

under :

Iqlim (province) under Wall, Naib or Amir-ul-Umara.

Shiq (district) under Amil, Nazim or Shiqdar.

MadinaJi (town) under Kotwal or Amir.

Shadi or Paragcvuah (the hundred) under Amir-i-Shadah.

The Naib or Wali of a province was appointed by the Emperor
and was responsible to him. He was assisted by Naib Mustakhrij who
realised the arrears from the Amils of the Shiqs.

12 HUSAIN, Muhammad Bin Tughluq, pp. 219-21.
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The offcer of a district (Shiq) was known as the Amil or Nazim

and that of a town the Kotwal or Amir. The Shadi was the lowest

administrative unit and its head was named Amir-i-Shadah, who had

under him a number of subordinate officers, generally Hindus, viz. the

Chaudhari, the Mutasarif, the Patawari, the Khut, the Muqaddam
and others. In this system of administration, it seems the village was

left untouched.

All these officers were responsible for civil as well as military

administration. The central government was more elaborately or-

ganised than the local.

The institutions in the Deccan should be similar to those de-

scribed above.

The Tughluq dominion in the peninsula was divided into five

provinces viz. 33 Devgir, Tilang, M'abar, Dharsamudra and Kampil.
The province of Devgir or Murahat was further divided into four

parts (Shiqs). The Naib Vazir or the Vazir of the Deccan was a

Hindu.1*

The divisions were entrusted to different officers on the basis

of 'Aqta',
15 a kind of feudal tenure. Very likely the 'Aqta,' holder was

held responsible for the civil administration in the division under

his jurisdiction.

By the end of the first period, the Muslim power in the Dec-

can was firmly established. It is probable that a part, if not the

whole of local administration described above, was introduced into

the land of the Marathas, in addition to the indigenous local system.
This gave rise to two classes ot officers, one of new Muslim appoint-
ees of officers, and the other of the old local Hindus. For the purpose
of administration they sat together in a Majlis (court or assembly) ,

where the latter class helped the former to settle local problems, as

made clear by the first Mahzar in our analysis.
16

13 BARNI, E.D. Ill, pp. 236, 239.
14 HUSAIN, Muhammad Bin Tughluq, pp. 176-7.

15 BARNI, E.D. Ill, p. 244, QURESHI, The Administration of the Sul-

tanate of Delhi, p. 123. TRIPATHI, Some Aspects of Muslim Administration,
p. 244.

16 Appendix A I, No. 1.
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II. Judicial Institution (1300-1347A.D.)

The judicial authorities of the period are shown in the follow-

ing table:

The Department of Justice

A Central B Local

The sultan Naib Vazir Qazi-u-Quzat

B-LOCAL

I

Iqlim (province) Shiq (district)

i

Naib Naib Qazi-u-Quzat Amil or Nazim Qazi

i i

Shadi Village

Amir helped by Hindu officers Muqaddam.

such as Mutsarif, Chaudhari,

Patawari and Muqaddam.

The central department of Justice was known as the Diwaitri-

Qaza, and Qazi-ul-Quzat was at its head. Naib Qazi of a province
assisted the Wali, in the administration of Justice. He resided at

the capital of the province. The Qazis of various towns in the pro-
vince were placed under him, while he was in his turn subordinate

to the Qazi-ul-Quzat of the Centre17

The system of 'Aqta' tenure helped to maintain the solidarity

of the group of native officers, who, on their part, helped the officers

of the central hierarchy in the local administration of Justice.

17 HUSAIN* op. cit., pp. 219-26.
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The Origin of the System of Trial by a Majlis :

Under the Hindu Rajas, the inhabitants of a village dispensed

justice in an open assembly.
18 This system was continued under the

Sultans of the Deccan and by the end of the Bahmani period judi-

cial court of Paragana and tarf divisions, known as Majlis, com-

posed of the people (Goto) and government officers (Diivan) , was

evolved out of the indigenous locol administration.

III.

PERIODS II AND III : INSTITUTIONS

OP THE BAHMANI AND LATER SULTANS OP THE AHMEDNAGAR AND

BIJAPUR GOVERNMENTS.

7 The Land System

As in Western countries, the system of land tenure formed

the chief basis of Public Law in the Deccan during the period under

review. It is, therefore, essential to look into those kinds of land

tenures, which are closely related to our present subject.

Of the five different kinds of land systems, the Tarafadari,

the Jagirdari and the Mokasa were closely bound up with the central

departments of administration, while the Watan and Miras tenures

formed the basis of the indigenous institutions of administration.

For the present the first three will be dealt with.

(i) The Tarafadari

BURHAN mentions this tenure.19 As will be seen from the fol-

lowing pages the founder of the Bahmani kingdom divided his do-

minion into four Tarfs and his son named the heads of these divi-

sions as Tarfadars. They were responsible for revenue, judicial and
also military administration of their province. This system of col-

lecting land revenue seems to have crystallized in course of time
into the Tarfadari tenure. It fell into disuse under the later Sultans

of the Deccan, when the old Tarfadars themselves became independ-
ent monarchs.

18 ALTEKAR, Village Communitiei, pp. 21-3.

19 KING, Burhan-i-Maasir, p. 100.
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(ii) The J&gird&ri

It seems that the Bahmani Sultans rarely assigned lands in

Jagir and these only in cases of exceptional service to the state.20 In ad-

dition, they took the precaution to see that the territory of Jagirs

was situated far away from the territory under their jurisdiction,

as governors or officers.21

The same system appears to have continued under the later Sul-

tans of Ahmednagar and Bijapur.
22 With the same view, Shahaji was

possibly assigned the Mokasas in Jagir of Parganas Poona and Supa

by the Sultan of Bijapur.
28

The tenure of a Jagir depended upon the will of the Sultan.

He could remove or transfer any assignee to another division any
time.24 It seems that it was never granted hereditarily and was re-

newed and confirmed by the Sultan from time to time. In certain

cases the continued possession of lands for a long time, might have

made it a hereditary title. But otherwise it was purely a military

tenure,-
5 held during good behaviour when and if in office.

As an officer, the Jagirdar occupied a double position. As a

member of the king's court (Rakhtakhana), he was the agent of

the central government, in matters of general administration,
26 while

he was also the chief administrator in local affairs.27 In the former

capacity, he was subject to the orders of the State ministers and was

personally held responsible for transgression of general laws and
ordinances. But when he directed the Paragana administration

(Diwan), or supervised the subordinate local bodies such as the

Diwan-Thana, he acted on his own authority and had ample discretion-

nery powers. As a rule he personally stayed in the capital and dele-

20 Ibid., pp. 7, 62, 73, 118, 134, 136 and 140.

21 IA Vol. XLIX, pp. 67, 103. BRIGGS, III, p. 193.

22 IA Vol. L, pp. 279, 324.

23 MIS 20, p. 70. Sabhasad, p. 3 (The word 'Daulat' is used for Jagir).
24 PSS 1.710. PSIH 1.48.

25 Ibid. MODAK, The History of Bijapur, p. 66.

26 MIS 16.376, 377, 878.

27 SCS 2.121, 122. SPD 31.19, 20 etc. Most of the published orders

of the Sardars of Bijapur and Ahmednagar Court are of the same nature.
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gated his executive as well as judicial powers of local administration

to his appointees, Mutaliqs or Havaldars.28

(iii) The Mohasa

GRANT conjectures the word Mokasa to be derived from the

Arabic word 'Moqaita' signifying the place for collecting the customs

or revenue. 1^ According to WILSON the word is irregularly derived

from the Arabic 'kkas
9

(=to have one's own). He further remarks

that the term is chiefly current in its vernacular form in the south.2*

During the period under review the term was used as follows:

Firstly, it denoted a country or Paragana bestowed upon a

person for its revenue management on behalf of the state. The as-

signee was known as Mokasi. He collected the revenue and adminis-

tered the land with the help of the Deshamukh and Deshapande.
80

Such a Mokabi received his payment from the Huzur treasury and

was responsible to the Sultan himself.31 According to GRANT, a

Mokasdar under the Bijapur government was the Mamlatdar of a

district.8-

Secondly, it signified a territory assigned to an officer of the

state or grandees of the court, either rent-free or at low quit-rent,

on condition of service. 33 In such cases the Amir holding a Mokasa ap-

pointed his own Karkuns and Havaldars, to each of the Paraganas or

Mahals (districts and talukas) for their internal administration.84

Sometimes, a few villages or some Haqs (rights) from them were be-

stowed upon a person for his individual valour displayed in some

public act.3* The office was liable to be transferred.86 But there

are instances wherein the same post was held by a Mokasdar for a long

28 MIS 20, p. 70. SCS 2.96. Ibid. 7.44.

28a EIP (1826) Vol. IV, p. 663.

29 WILSON'S Glossary.
30 PSIH 3.67.

31 Ibid, 3.71, 78.

32 EIP (1826) 4.653.

33 SCS 1.21, 22, 41.

34 Ibid. SCS 7.21, 30. SPD 31.9. SL p. 107.

36 MIS 15.369. PSIH 3.54, 63, 78. IA, 51.36. Ibid 62.296.

36 PSIH 3.54, 69. SCS 1.21, p. 36. SPD 31.11, 16.
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time and even inherited by his successors, but it was always optional

with the Sultan.37 Such a Mokasdar acted in a duel capacity, like a

Jagirdar, as a member of the Rakhtakhana and as an executive head
of a district under his jurisdiction.

88 The latter was necessarily a

military officer, while the former seems to have been a civil one.

The founder of the Bahmani kingdom introduced in the Deccan,
both the Mokasa and the Jagir tenures.89 The assignment by
Mokasa was more in vogue than the bestowal of a Jagir.

40 In fact, it

seems that the Mokasa of a Paragana was given in Jagir to military
commanders according to their rank and service.41 Jagir was looked

upon as a private estate.42

Both Mokasa and Jagir tenures were continued upto the end
of the Maratha rule, with such alterations as were necessary, except
during the period of Shivaji and Sambhaji.

// Administrative Institutions

(i) The Central Structure (Rakhtakhana) :

l
t

Under the Bahmanis :

It appears that the central government, formed of the Sultan
and high officers of state, the Vazirs and the Amirs, was known as the

Rakhtakhana.43 The Sultan was at the head of the administrative

machinery and conducted the government through the ministers

(Vazirs) and grandees (Amirs), selected by him from the ranks of

Jagirdars and responsible to him. The Wakil+Sidtanat was the chief

minister,
44 and the Vazir-i-Kul, the head of the various departments

(the Diwans).45 The Sadra-i-Jahan was the Chief Justice. He also

worked as a minister of religion and endowments.46

37 PSIH 3.57. DUFF'S, Maratha History (1921), p. 65.
38 MIS 20.235. SCS 2.117, 138, 179. Ibid, 7.3, 5 etc.
39 KING, Burhan-i-Maasir, p. 7.

40 Cf. the first few letters from the Patra Sara-Sangraha.
41 SCS 1.40. Ibid. 2.152. 7.110. MIS 20.235.
42 Sabhasad, p. 3.

43 MIS 20.2. SCS 1.86.
44 SHERWANI, Mahmud Gawan, p. 47. CHI 3 p. 376.
45 BRIGGS 2.422. CHI 3.376. For the 'Vazir' cf, below Footnote No. 49.
46 KING, Burhan-i-Maaair, pp. 60, 69 and 79.
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The provinces were often placed under the control of the Vazirs
and thus they occupied a double position as ministers and as Tar-

fadcvrs.*
7

All the officers of the State, the Vazirs and the Amirs were

given lands in Mokasa and Jagir in lieu of their state services,
48

by virtue of which they had jurisdiction over local administration,

fiscal, judicial and military.

(2) Under Nizam-Shahi and 'Adil-Shahi' :

Various orders issued from the Rakhtakhcmas show that the

central establishment was called the Rakhtakhana.49 The Sultan

himself,
50 the officers of the State, the Vazirs and Amirs constituted

the Rakhtakhana. 61

All sovereign powers were vested in the Sultan and he adminis-

tered the country with the help of Vazirs and Amirs, selected by him
and responsible to him.. For the purpose of local administration the

central establishment was divided into different departments which
were known as the Diwan."

Heads of these departments which are on record may be noted

as under :

The Wakil and the Paishwa: According to the Burhan, the

joint office was supposed to be the highest in the State,
53 and was

generally held by one person
54

, while the Ferishta attributes the highest

power to the Paishwa alone.65 The office of the Wakil was highly
honoured under the early Sultans of Bijapur, but that of the Paishwa

was never made a permanent post.
56

47 SHERWANI, Mahmud Gawan, pp. 49, 100-1, 162.

48 KING, op. cit., p. 7, BRIGGS 2.399.

49 MIS 15.378, 380, 82. Ibid. 20.217. SCS 1, p. 37, 2.125.

50 MIS 20.254, 255, 256. SCS 1, p. 24, 2.125, 81-4, 203, 205. SCS 9.2,

6, 10, 12, 13, 19, 20, 21.

51 MIS 15.331, 379 etc. SCS 1, p. 24., 2.108, 117 etc. BIMS (1840),

pp. 88, 89. IA 49.159. A large number of the published orders is of the
same type.

52 Ibid.

53 IA, Vol. 49.159.

54 IA 50.232. 51.35 and 52.33.

55 BRIGGS 3.211, 216, 250, 306 and 307.

56 Ibid. 3.150. History of Congress (1940), p. 235.
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The Vazir57
: It appears that the Vazir under the Nizam-Shahi

government was mainly responsible for revenue management.53 The

same office was raised to the position of the chief minister during

the latter part of the Adil-Shahi Sultanate.

The Amir-i-Jumala : It corresponds to the office of a modern
finance minister. The Burhan does not mention it; however, accord-

ing to the Ferishta, Mookmil Khan Deccany held the combined office of

Paishwa, 'Ameer Joomala' and 'WakiV during the reign of Burhan
Nizam Shah I.

00 The office is noticed at the Bijapur Court61 and
was sometimes associated with that of the Wakil.62 It was raised to

the position of the Chief Minister at Golconda. 63

The various Paraganas forming the dominion were entrusted

to the above-mentioned members of the court in Mokasa or Jagir,

according to their position.
64 Thus the members of the Rakhtakhana

played a dual role in the administration of the country as agents of

the central power and as the executive heads of the Paraganas placed
under them. 05

Besides these there were many others who formed part of the

central government, such as the Sarshilehdar, the Sar-i-Naubats of

the left and right wing, the Amir-ul-Umara, the chief Naikwadi
and the Chitnis. 66 They were also connected with the local govern-
ment and their names are sometimes referred to in the Majlis of a

Mahzar under the title of the Diwan or the Rajmitdra.

(ii) The Local Administrative Machinery (1300-1650 A.D.).

(1) The Atraf (province): The founder of the Bahmani

kingdom divided his dominion into four principal
(

Atraf or govern-

57 IA 49.159. It seems that the term Vazir was in general applied to the

heads of the various departments of the central government, unless other-

wise specified.
58 PSS 1.30, 31, 34, 37, 45 etc.

59 PS1H 1.42, 3.26, 27, 57. PSS 1.6. History of Congress (1940), 237.

60 BRIGGS 3.211.

61 PSIH 3.36-45, 48, 50, 53-55.

62 History of Congress (1940), p. 237.

63 Ibid.

64 MIS 15.334, 371 etc. ibid., 20.47.

65 Cf. Footnote Nos. 18, 19 above.
66 IA 50.234, 322-4 and 2, 268. BRIGGS 3.226.
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ments viz. Gulbarga, Bidar, Daulatabad and Berar, each of them

being entrusted to a governor, responsible to the Sultan.67 Muhammad
Shah I designated the governors as Tarfadars.68 The Tarfadari system

as already described, remained intact upto the times of the famous

minister Mahmud Gawan. During his regime the Bahmani kingdom
reached its greatest extent, and therefore with a view to controlling

the powers of the Tarfadars, he divided the whole kingdom into eight

'Sarlashkarships', provinces of moderate size, each of the old province

being sub-divided into two.6" But this arrangement was no longer

continued and later on after the death of Mahmud Gawan, the Bah-

mani kingdom split up into five principalities.

The Tarfadars were both civil and military heads of their pro-
vince.70 They were also the members of the king's court of Rakhta-

khana and sometimes of the ministers of state. 71 They were supreme in

their division and were effectively controlled by the early Bahmani Sul-

tans either by personal inspection of their provinces or by transfer.72

Thus, being both civil and military heads of the province, later

on they assumed full sovereignty over their territories and separated
from the central power from about 1490 onwards. Then they divi-

ded their kingdom into districts of smaller size and placed them in

charge of their own appointees.
78 Tarfadari thus fell into disuse under

the later Sultans of the Deccan.

In the absence of evidence, it is not known whether there was
a provincial court (Majlis) just like that of the Paragana or district,

for the purpose of carrying the administration, both fiscal and judi-
cial.

(2) The Paragana or Mamla (district) : Atraf or provinces
were divided into Parganas or Mamlas. The size of the Pargana
varies greatly in different parts of the country. The Pargana Wai

67 BRIGGS 2.295.

68 Ibid., p. 299.

69 Ibid. pp. 602 ff. SHERWANI, Mahmud Gawan, p. 167.

70 BRIGGS 2.399.

71 SHERWANI, op. cit., pp. 48, 49, 100, 101, and 162.

72 CHI 3.372.

73 BRIGGS 3.19. IA 50.279, 324 records exception to it.
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comprises nearly twice the number of villages included in the

Paragana Poona. The DESHAMUKH WATAN seems to have been taken

as a criterion while forming these divisions. Thus the Deshamuk of

the Pargana Wai had jurisdiction over about 200 villages, while that

of the Pargana Poona included only 100 villages.
74 This division of

the land is therefore as ancient as the indigenous office of the DESHA-
MUKH in all probability it has existed ever since the settlement of

the country by the Deshamukh for the first time. Such division was

specially known as Mamla in the Konkan and Karnatak.

The DhntH-e-Paragana: The royal establishment of a Para-

gana was known as the Ditrav-e-Paraganctt, and orders issued from
the Paragana office, were issued in the name of the office in general
and not in the name of the head of the Pargana as 'Aj Diican-i-Par-

gana
9

.
76

The head of the Diwan was known as the Havaldar. He held
his office at the pleasure of the Vazir or the Amir, who held the Par-

gana either in Mokastf 7 or in Jagir.
6 * If appointed by the Sultan

he was called Mokasdar and was responsible to him.70

Petty officers such as, the Mvjwndar '(record keeper), the

Mushrif or Nighavan (superintendent) assisted the Havaldar in his
work. They were authorised to put their seals on Mvhzar. 80

The Gold of PargavuLi Along with the Divan the Gota or in-

digenous establishment of the Pargana constituted of the Watandars
or the DexJiak (native officers) and the Mirasdars (free land owners)
played an important part in the Paragana administration. (For
details, see Chapter IV).

The Paragana Majlis: The Paragana Majlis occupies a high
place in the history. of the local administrative institutions of the

74 MIS 20.175.

75 SCS 9. pp. 3, 53. SARDESAI, Uttarardha 1. p. 148, SCS 7, introduc-
tion, p. 5.

76 MIS 15.40, 73, 74, 86, 88, 378, 382, 389 etc.
77 SCS 1.21, 22, 41. SPD 31.9. SL p. 107, SCS 7. 21, 30.
78 MIS 20. p. 70. SCS 7.44.

79 PS1H 3.67.

80 SCS 5.958.
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Sultans of the Deccan. The office of the Qazi seems to have been respon-

sible for its early development. It appears that during the early

period of the Bahmani Sultanate, the Qazi acted as an intermediary
between the government officers on the one hand and the indigenous
officers on the'bther. 81 From the analysis of the Mahzars it is clear that

the Qazi was always at the head of the Majlis of a Paragana held to

settle the problems of local importance. It is, therefore, probable
that due to the influence of the Qazi, the Diwan and the Goto, were

brought together in a Majlis to solve the problems of local interest

jointly, by common agreement. The Majlis thus gradually attained

the form of an instrument of local administration, both fiscal and

judicial, in course of time.

From a Mahzar dated 1474 it is clear that it was fully deve-

loped by the latter part of the 15th century,
82 and the Diwan and

the Gota formed its chief component parts. The whole Paragana
is in theory represented by its Majlis. So much is this that the lan-

guage of the time makes no distinction between the two the same
word 'Paragana

9

(in a phrase, Taraganyacha Mahzar' which was
quite common in those days) serves to describe the geographical dis-

trict and the assembly.
83

As an administrative body the Paragana Majlis used to con-

firm the private transactions, gave testimony and could make re-

presentation to higher authorities, if necessary.
84 This useful and

popular institution had seeds in it, similar to the county court of
the 13th century England, to further blossom into a representative
body of a whole populace to express their needs and discuss ways and
means to solve them.

(3) The Tarf, Karyat or Sammat (taluka) : A big Pargana
was further divided into Tarfs or Karyat and Sammat. The latter

two divisions are found very rarely,
85 It seems that it was merely

81 MIS 20.2. SCS 1.86. SL 2.10.
82 Appendix-A I, No. 2.

83 MIS 20.44.
84 Appendix-A I, Nos. 127, 128, 138; 76, 80, 94, 126; 73, 83, 128.
85 The Karyat and the Sammat are noticed in the territory forming

the modern Satara district. Cf. MIS 15.78. Ibid 20.77, 97, 117, 128, 162
etc. SCS 1, introduction, p. 5.

The Tarf or Tapa in the Maval territory was a division based on the
Deahamukhi-Watan; Appendix-A I, 60, 67. The Karyat Saswad is also of
the same category. But these are exceptions.
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an administrative unit without corporate personality with no pro-

perty, revenue or expenses of its own. 86 And the Pargana Poona was

never divided into Tarfs during the period under review. 87

The Diwan-e-Thana: The office of a Tarf was known as the

Diwan-e-thana83 and the officer in charge was named the Thandadar
or Havaldar. He was appointed by the Mokasar of the Paragana.89

There was a Karkun to assist him in his work.

The Goto, of a Tarf: Usually the Mokadam and Kulkarni and
sometimes the Deshmukh and the Deshapande and other Mirasdars

of the Tarf formed the Thana Gota. (For details, see Chapter IV).

The Thana or Tarf Majlis : The Tarf also had a Majlis simi-

lar to that of the Paragana. It can grant new Watans, confirm the

local transactions and give testimony whenever required.
90

The Kasba (township) : The chief place or the market town
in a Paragana or a Tarf was called the Kasba. The place of a

Paragana or a Tarf is often styled jointly as the 'Kasba Paragana
9
or

the Tarf Kasba9

.
91 It was not an independent administrative unit.

The Paragana or the Tathana Majlis was sometimes held at

such places.
92

The Fort It was a military centre in the division. The Para-

gana or the Tarf Majlis was often summoned at the fort in the divi-

sion.98

(4) The Village: It was the last unit in the local administ-
ration. The headman of a village was called Mokadam. He acted

86 SCS 1, p. 84. SPD 31, p. 172. SL p. 108.

87 Cf. Appendix-A I, Geographical analysis, SCS 7, introduction, p. IB.

88 MIS 15.7, 66, 78, 96, 99, 101, 133, 393, 399, 405, 409 etc., hundreds
of documents are brought to light.

89 See footnote No. 85.

90 Appendix-A I, Nos. 79, 141; 41, 91, 143; 89.

91 Appendix-A I,^TT TTT =Nos. 38, 83, 109, 147, 148, 151, 153 etc. <fflW
=Nos. 51, 110 etc.

92 Appendix-A I, Nos. 78, 106 and 113.

93 Appendix-A I, Nos. 34 and 58.



20 THE JUDICIAL SYSTEM OF THE MARATHAS

in dual capacity as a Government officer and as the chief member of

the village community or the village Gota. (see Chapter. IX).

To sum up, the Sultan was at the head of the administrative

machinery and conducted the government through the Vazirs and

Amirs of his court i.e. the Rakhtakhana.

For the purpose of administration the territory was divided into

Paraganas and Tarfs. They were entrusted to the officer of the court

(Rakhtakhana) either in Mokasa or Jagir tenure. The Mokasdar
or the Jagirdar and his appointees such as the Havalda-r or Thanedar,

Mujumdar and Nighavan formed the establishment of a Paragana or

Tarf known as the Diwan or Rajmudra. Along with this royal ins-

titution of local administration there was another one of the indi-

genous origin popularly known as the Gota composed chiefly of the

Watandars and Mirasdars.

To discuss and settle various problems of local interest there

was a Majlis (court) attached to these divisions. The award of the

Majlis was known as the Mahzwr.

The district or Paragana administration was more elaborately

developed than that of the Tarf and the latter seems to have been

merely an administrative unit without corporate personality.

The Diwwi was based upon the Mokasa or the Jagir tenure,

while the Gota upon the Watan and the Miras.

From a Mahzar dated 1474 it appears that this framework
was fully developed by the end of the 15th century.
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III. Judicial Institutions of the Sultans of the Deccan

(1347-1650 A.D.)

The Department of Justice

I

I

(1) Atrafs or provinces:
The Tarfadars (under

Bahmanis).

(II) Paraganas (districts)

The Paraganas Majlis

The Diwan (R.A.) The Gota (P.A.)

(Ill) Tarfs Karyats or Taluks (IV) The Village

The Thana or Tarf Majlis The Village Majlis

I I

The Thanadar

(R.A.)

The Gota The Mukadam
(P.A.) (both R & P.A.)

The Gota

(P.A.)

R=Royal authority

P=Popular authority
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Composition, Powers and Functions

A Central

(I) The Sultan: The Sultan was the highest judicial autho-

rity in the state. We find references to the royal court of Justice

during Nizamshahi and 'Adilshahi governments.94 The Burhan men-

tioned that king Murtaza Nizam Shah, when he returned from the

Berar conquest in 1574, commanded that a chain of justice should

"Be hung, in the plain of the Kala-Chabutra,, and that a court of Justice

composed of several leading officers of the state should sit daily in

that building to hear such cases as were brought before them. Sayyid

Qazi Beg saw that the court of request sat as commanded by the

king and devoted its time to serve the interest of the king's subjects,

whether small or great.
95 It seems that the royal court often used to

consult the leading members of the community, such as the Shete

and Mahajan, while deciding suits.90

The Sadra, the Qazi: Next to the Sultan and his royal court

comes the Chief Justice, appointed by the Sultan and responsible to

him. He was known as the Sadra under the Bahmanins, while as the

Qazi under the Ahmednagar and Bijapur governments.97 There was
a special Qazi for the army under the Nizam-Shahi rule.98

(II) The Vazirs and Amirs or the Jagirdars and Mo-
kasdars : The other judicial authorities who formed the part of the

central establishment were the Vazirs and Amirs of the court. They
were the judicial heads of the territory under their jurisdiction and

enjoyed both original and appellate powers.
99 They generally used to

refer the suits, brought to them to their own appointees and very

rarely tried these themselves,
100 and whenever they personally ad-

ministered justice, they always sought the fielp of a Majlis.
201

94 1A 49, p. 158. Ibid 52.255, MODAK, History of the Bijapur kings,
p. 188. For details of the Central judicature under the Bahamanis cf. Pro-
ceedings of the Deccan History Conference (1945), pp. 180-8.

95 JA 50.323.

96 SCS 1.4.

97 KING, Burhan-i-Maaeir, pp. 60, 69.
98 IA 49.108.
99 BIMQ 6 (i-iv). 67-71. MIS 20.6, SCS 7.18, 44.
100 Ibid., SCS 1.13, 21, 22 etc. SCS 7.38, 18, p. 19.
101 SCS 1.10 and 13, pp. 11 and 23 respectively.
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B Local

(I) Twfadws They were the rulers of the Atraf or divi-

sions placed under them,
102 and seem to have enjoyed the highest ju-

dicial powers over the territory under their jurisdiction.

(II) The Paragana Majlis of the Diwan and the Gota From
the analysis of Mahzars, it is clear that the decision by a Majlis form-

ed of the Diwan and the Gota was the accepted method of deciding

suits during the period under review, and the government officers

whether central or local acted as intermediaries between the parties

in dispute and the Gota. It seems that their chief judicial duties were

to register the suit, to supervise the proceedings of the Gotasabha,

if necessary to transfer the suit to some other place (Thai) and to

execute the award of the Majlis (Mahzar), or the order of their su-

perior authority regarding the decision.108

(1) The Diwans. The government officers of a Paragana con-

stitute the Diwan. Of the officers of the Diwan the following deserve

our special attention

(i) The Qazi, (ii) The Mokasi or the Havaldar,

(iii) The Majalasi or Sabhasad.

(i) The Qazi : Amongst the 90 Mahzars granted by the combined

Majlis of the Diwan and the Gota,
104 the Qazi comes only in 27 cases

and mostly in connection with the Paragana or Mamala towns.105

The Paragana Poona had two Qazis and one of them was called the

Naib Qazi. From the term itself it is clear that the Naib Qazi must
have assisted the chief Qazi in his office and it seems that the Naib

Qazis were posted to big Paraganas, for the first time during the

reign of Firuz Shah Bahamni.106

102 BRIGGS 2.295. SHERWANI, Mahmud Gawan, pp. 157-9.
103 BIMQ 6.67-72. MIS 21.111, 112. SCS 1.18, 21, 22 etc. Ibid., 3.637.
104 Appendix-A I, Introductory portion.
105 Appendix-A I Poona 12; Nos. 3, 12, 16, 27, 60, 51, 52, 67, 93, 107,

109, 136. Supa 3; Nos. 70, 115, 23. Shirval2 ; Nos. 17, 28. Nasik or GM-
aanabadr2 t Nos. 56, 145. Terdal 2, Nos. 146-7. Tale 1, No. 7. Chandavad

1, No. 138. Murtajabadl, No. 61. Akola 1, No. 7. Karkam 1, No. 32.

Mujafarabad 1, No. 40.
106 SL 2.10.
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The Paragana Qazi was appointed by the Sultan and was

possibly responsible to him. 107 As a judicial head of the Paragana
he presided over the meeting (Majlis) held to settle disputes.

108 We,
therefore, often find him at the head of the Majlis of a Mahzar of

dispute, accompanied by other members of the Diwan. His seal

(Shiqa) and Signature (Daskat) on documents, was considered a

sufficient guarantee of their genuineness.
101' It is learnt from an old

Watanpatra that the words on his seal and the formula of his signature

were specified.
110

Thus the office of Qazi occupied a high place in the civil as

well as the judicial administration of a Paragana during the regime

of the Deccan Sultans. But with the foundation of the Maratha

power it began to lose its relative importance. He is found acting as a

member of the Gota for the first time in Mahzar, dated 1731 and

granted by the Gota exclusively.
111 Previous to this he always had

his seat amongst the members of the Diwan. This transfer of his

seat requires some explanation. It can be easily guessed that the office

of the Qazi being purely a Muslim institution, lost its administrative

importance under the Maratha Raj. It continued to fulfil the judi-

cial-cum-religious needs of the Muslim community only and received

endowments from the government, for the same. In the end, during

the Maratha period, he became an ordinary Watawdar and thus got

his place amongst the Gota.

(ii) The Mokasi or the Havald^ar: Next to the Qazi comes

the Mokasi or the Havaldar, the administrative head of a Paragana.
The former seems to have derived his judicial powers from the Sul-

tan directly, while the latter from the Vazir or Amir of the court

who held the Paragana either in Mokasa or in Jagir.
112 As already

stated above they acted merely as an intermediaries between the

parties and the Majlis.
133

(iii) The Majalasi: The other member of the Diwan who
deserves our attention from judicial point of view is the Majatosi or

107 Ibid.

108 SCS 1, pp. 23, 27. BIMQ 6.67-71. ASS 1.114.
109 SCS 5.780.

110 Appendix-B I, No. 13.

111 ASS 4.32, Appendix-A I, No. 136.
112 Cf. footnote Nos. 77 and 78.

113 Cf. footnote No. 103.
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councillor. In the Majlis of a Mahzar his place is always next to the

Havaldar. Most probably he acted as law officer for Hindus on behalf

of the government, along with the Qazi.
114

(2) The Goto, : Another component part of the Majlis, mostly

constituted of the indigenous officers of a Paragana, the Deshamukh
and Deshapande and other Watandars and Mirasdars, was known
as the Paragana Gota. From the point of judicature the institution

of the Gota is more important than the Diwan. (It is, therefore,

separately dealt with in Chapter IV). It seems that, the Paragana
Majlis, so constituted, had jurisdiction over civil causes only. The
award of Majlis was known as the Mahzar.115

(III) The Thana or Twrf Majlis of the Diican and the Gota: The
Thanedar of a Tarf or Karyat was the primary judicial authority

and most of the complaints were first brought before him. He tried

them with the help of the local Gota in open Majlis.
116 (For com-

position of the Tfiana Gota, see Chapter IV.)

Jt stems, like the Paragana Majlis, it had also jurisdiction

over civil suits only.
117 The relation of the one to the other is not

known exactly, but perhaps a suitor was not entitled to go to the

Paragana Majlis until the Thana Majlis had made default in jus-

tice/1 *

P>oth the Parago,na and the Thana Majlfe were sometimes sum-

moned at the Kasba (Township) or the fort in that division to try

the suits. 111 '

(IV) The Village Majlis of the Mokadam and the Gota : (For details,

see Chapter IV).

This is in brief the outline of the administrative and the judi-

cial machinery, that existed during the Sultanates of the Deccan. It

will be seen from the next chapter that the same institutions were,
to some extent, continued even under the Maratha rulers.

114 BISMQ 29.71-4. (An article on 'Sabhasad' by the present writer).
115 Appendix-A I, Nos. 2, 4, 6, 7, 9, 12, 13, 17, 19, 22, 27, 28, 33, 36,

48, 50, 55, 56, 57, 61, 66 (upto 16BO AJ>.).

116 Appendix-A I, Nos. "26, 37, 65 and 68.

117 Ibid. There is one exception, ibid., No. 117.

118 SCS 3.637.

119 Apendix-A I, Of a Kasba Nos. 29, 44, 51, 52. Of a Fort Nos. 10,
20, 21, 36, 40, 42, 43, 46, 47, 53, 62 and 63.



CHAPTER II

THE JUDICIAL INSTITUTIONS^UNDERSHIVAJI AND HIS, .SUCCESSORS

PERIOD IV

For the purpose of our investigation it is necessary to divide

this period further as under

Period 1, 1650-1708 A.D. (Institutions under Shivaji

Sambhaji, Rajaram and Shivaji

ID-

Period 11, 1708-1750 A.D. (Under Shahu).

Period I

I Administrative Institutions :

Shivaji during the early part of his life, being a Jagirdar of

the Bijapur government administered the country under his juris-

diction through the machinery, as described in the last chapter. He
perhaps had made some alterations in it during the process of his

assumption of sovereignty. After his coronation in 1674 the admini-

strative and judicial arrangements which he made were as follows:

(i) The Centred Administrative Machinery:

Rajmandal or the king <md his court The concept of Raj-
mandal seems to have been born- of Rakhtakhana of the pre-Shivaji

period. Shivaji as member of tfie Rakhtakhana of the Bijapur govern-
intent knew its composition and after coronation seems to have copied
it with such alterations as suited his policy of establishing an inde-

pendent Maratha Raj.
1 He raised his comrades who previously sat

with him in the Rakhtakhana to the ministership and membership
of the Rajmandal.*

1 Appendix-A I, Nos. 67, 70 and 90.

2 Ibid., NOB. 67 and 90.
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The chief constituent parts of the Rajmandal were the king

and his eight ministers.8 Later on during the reign of Rajaram the

office of the Pratinidhi or Viceroy was added to it.4 It seems that the

private secretaries (Darakdars) of the king also acted as the secreta-

ries for the state or the Rajmandal,
5 and even sat in a Majlis held to

decide important suits, with the other members of the Rajmandal.
9

Besides these there was a large staff of subordinate officers7 ('Muta-

liqs' and Dimmat Loka) and servants (sevak) attached to each de-

partment.
8 In addition, learned persons known as 'sabhasads' were

maintained.9
Krishnaji Anant, the well known biographer of Shivaji

was the Sabhasad of Rajaram's Rajmandal.
10

All the high officers of the state, the ministers and others who
thus formed the Rajmandal, were chosen by the king himself and they
held their offices during his pleasure. Their salaries were fixed in

money and payment through assignments of lands was strictly for-

bidden during the reigns of Shivaji and his son Sambhaji.11

Rajmandal worked in a dual capacity as a council of adminis-

trators and a court of law for the king. In the former capacity it

gave advice to the king, served as a check to his supreme powers
and managed the administration of the kingdom. 12 Its members,

3 SPD 30.307 and MIS 20.86, 36.

As a central secretariat, the Rajmandal seems to have been divided

into eight departments (i) HlO ^I^ft ^1*ft or the king himself, (ii)

SfW^R or the eight ministers, (iii) Jjifr
55WL r tne household troops of the

king, (iv) tf^rg*sft or the private Watans of the king, (v) f^frq or the

administration of the forts, (vi) $WHf3 or the Foot-guards, (vii) g$ JRTT&-

^K or the local government, and (viii) ^cTfl^R Watandar. ( Cf. Supple-
ment to Vaidya Daftar I, No. 19). We often find the heads of these depart-
ments sitting in the Rajsabha held to decide the suits of high importance.
(Appendix-A I, Nos. 90, 131, 132, etc.)

4 SPD 31.94 and 167.

5 BHIDE, 'Ashtapradhanancha Itihas', pp. 93, 110. SL pp. 122 ff. PD
9, p. 53. SCS 6.942. Appendix-B I, Nos. 7, 9, 11, 13, 14.

6 Appendix-A I, Nos. 90, 131, 132, MIS 20.44. Purandare Daftar I,

No. 89.

7 SPD 30.307.

8 SCS 9.65, 66.

9 SPD 30.15, 307. Ibid. 31.59. SL p. 167.
10 SANE, Sabhasad, p. 1, footnote 1.

11 Ibid. p. 27.
12 Bavada Daftar I, No. 23. MIS 8.52. Purandare Daftar I, No. 89.. SL,

p. 122 ff.
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chiefly the ministers and the private secretaries of the Raja, Were

required to countersign the orders issued by the state. 1 -'* As a court

of law it was styled as the Rajmudra or Rajsabha and formed a per-

manent body of the Huzur Hazir Majlis (judicial assembly) sum-

moned to decide the suits of high importance.
14 Some of its (Raj-

mandal) members were also responsible for the local administration

both fiscal and judicial of the districts entrusted to them. 15

This Rajinandal may be compared with the 'concilium Regis'

and the 'Curia Regis' of the period of Henry III of England. But like

the latter it was not a feudal body of the tenants of chief.

(ii) The Local Administrative Machinery:

( 1 ) The Divisions of Ministers or Sarsubhas. Shivaji's domi-

nion was divided into two units, the one was a compact division and
other was formed of scattered districts. The former was divided,

for the purpose of administration, into three parts and each was

placed under the supervision of the Peshwa, the Sachiv and the

Mantri respectively.
10 The scattered districts in the south were group-

ed into separate subhas and were entrusted to Subhedars appointed
from time to time. 17

The Prant Raj-mandril. The ministers were assisted by Sar-

subhedarx in the provincial administration. The Sarmtbha, was en-

trusted with a territory not more extensive than a modern district

or two. ls His office seems to have known as the Prant Rajmandal. 1 *

He was assisted in his work by a Karkun and orders were issued

generally by them jointly as "Sarsubha Mahalanihaye va Karkun."*'

In the absence of evidence, it is not known whether there was
a Majlis (court) attached to the division of Swrsubha.

1H PSS Nos. 1643, 1907.

14 Appendix-A I, Nos. 90, 131, 132. MIS 8.40, Ibid. 15.11. Ibid. 20.40
and Purandarc Da ftar 1.89.

15 'Athagharc Papers in B. I. s. MANDAL, Poona.
16 PSS NOR. 1671, 1672, 1724, 2002, 1907, 1971 and 2009 etc.
17 SANE, Sabhatad, pp. 77 and 91,
18 SPD 31.24, 24A.
19 Shri S. K. Patre No. 24. PSS No. 1984.
20 SPD 31.24, 24A. MIS 20.162. SCS 2.124. PSS No. 2083. MIS 20.176,

240. -Shri S. K. Patre, No. 36.
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(2) The Subha (district). The Sarsubhas were further divi-

ded into Subhas and it was formed of the territory yielding income
of about a lac or so.21 Thus Paragana and Mamlas of the Sultanate

period were transformed into Subhas under the Swaraj.

The Diwai^Subha. The office of the Subha was known as the

Diwan-i-Subha** The Subhedar was the chief officer and he carried

the local administration with the help of the Mujumdar or Karkun,
and the orders were issued in the name of both the Svbhcdar or

Deshadhikari and the Karkun or Deshakkha,k. s It is not known
whether a staff of Darakdars similar to those of the Peshwa period
was attached to the office of the Subha.

The Goto of a Subka.. The same as that of the Paragana Gota
under the Sultans of the Deccan.

The Siibka-Majlis. It continued the work of the Paragana
Majlis without any change. The term 'Subha' does not seem to have
become so much popular during the period under review as the Para-

gana. 24

(3) The Tarf, Karyat or Sammat (taluka). The Diwan
Thaw** the Gota of the Tarf and the Thana-Majli*. carried the local

administration of the Tarf, as under the Sultans of the Deccan. 26

All the officers of the local government, mentioned above were
always subject to transfer from one place to another.-7 There was
also a descending gradation from the minister down to the Havaldar

21 SANE, Sabhasad, p. 27.

The term Subha A detailed and minute study of the state orders will
show that the term Subha was introduced in the administration of the
Deccan through the Mughal influence (Appendix-A I, refers to Mahzars upto
1640 A.D.) and it became more familiar after the final establishment of the
Mughals in the south in 1636 A.D. Dadaji Kondadev seems to be the first
Subhedar of Poona. (MIS 17.7, Ibid. 18.7, SCS 1.26 and 7.31, 32.

22 MIS 15.130, 446. SCS 2.369 and 9.63, 69.
23 PSS Nos. 1888, 1889, 1890, 1897-9 and 1985 etc.
24 Appendix-A I, Nos. 127, 128, 138, 76, 80, 91, 94, 104, 125; 73, 83,

123. Everywhere the term Paragana is used, even after 1650 A.D.
25 MIS 15.133, 138. 18.18 etc. SCS 2.167, 364 etc.
26 Appendix-A I, Nos. 79, 141; 41, 143; 89. MIS 16.40.
27 SANE, Sabhasad, p. 28. BfMS, (1837), pp. 123-8.
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of a T|arf or Mahal.28 Their payment was fixed in money and the

system of granting Mokasa of the Sultanate period was no longer

continued.28 These three things are the marked features of the local

government introduced by Shivaji and they led to the consolidation

of the kingdom, newly founded.

(4) The Village. It was the last administrative unit. The
Mokadam and the village Goto were free to manage village adminis-

tr&tion as before, (see Chapter IV).

This is, in brief, the outline of the administrative machinery
founded by Shivaji. To some extent its outward form remained un-

changed upto the end of the Maratha Raj. The principles underlying
the system were never followed by his successors except Sambhaji.
Due to the extraordinary situation in which Rajaram found himself,

he had to make deviation from the policy of his father and he again
started the system of granting Mokasa and Mansab which later on

resulted in the formation of a feudal state under Shahu.80

28 PSS Nos. 1887-92; SCS 2.276-82. 'Athaffhare Papers' in B. I. s. MAN-
DAL, Poona.

29 SANE, Sabhasad, p. 28.

30 SCS 6.767.
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II. Judicial Institutions under the Marathas

(1650-1708 A.D.)

The Department of Justice

81

III) Taluks or Tarfs, Mahals

Karyats, etc.

The Thana or Tarf Majlis

I

(IV) The Village

I

The Village Majlis

ie Havaldar

(R.A.)

I
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(P.A.)

The Mokadam
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Composition, Powers and Functions, etc.

A Central

(I) The king Shivaji got himself crowned in 1674 accord-

ing to Vedic rites. 31 As a Hindu monarch, he became the judicial

head of the Maratha state, both for temporal and ecclesiastical

matters.32 To perform these duties, therefore, he included 'in his

council two special ministers, the Nyayadhish or Chief Justice and

the Panditrav or Minister for Religion.
88 According to the ancient

traditions of the Hindus, he used to try suits, with the help of his

ministers (the Rajmudra) and others in an open court known as the

Dharmasabha (judicial assembly) or Huzur Hazir Majlis,*'1 and never

heard them alone. He continued the local system of trial by Majlis

and often referred to the Gotas, the suits brought to him. 35 This system
was continued by his successors upto Shahu.36

The Nyayadhish and the Panditrav. Next to the king corne

the Nyayadhish and the Panditrav, appointed by him and responsible

to him. The office of Panditrav will be considered in detail while

dealing with explanations in Chapter VI.

Kawun Jabta lays down the duties of a Nyayadhish as follows :

"The Nyayadhish should have jurisdiction over all suits in the king-
dom and should try them according to the principles laid down by
Dharma (Law). He should add the word 'Sammat 9

(approved) to the

judgment-deed.87

The office of the Nyayadhish (Chief Justice) was purely civil.

But the first few of them, Niraji Rauji, Pralhad Niraji, and Honaji
Anant were also commanders. 8*

31 SANE, Sabhasad, p. 82.

32 KANE, History of Dharmashastra III, pp. 3, 57, 69, 164, 861 (reli-

gious head of state), 242 (judicial head of the state).
33 AVV 1, p. 25. SL pp. 122 ff.

34 Yajnavalkya { Vyavahara) verses 1, 2, 3. Ramadas (1842), Nos. 63,
64, p. 20 and SCS 7.44. MIS 17.10, BIMQ 7, p. Ill (No. 2).

35 MIS 20.54, 18.18. SCS 2.98, 3.639, 8.57. Decisions, p. 13.
36 MIS 8.40; 15.11, 26; 20.44; 3.135; Puraaidare Daftar 1.89 Decisions,

N. 17. Athaghare Papers, B. I. S. M. Poona.
37 AVV 1, p. 25. SL p. 123.

38 Sabhasad, p. 85. Decisions, p. 17.
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During Shivaji's regime the annual salary of the office was

1000 Hons, that is about Rs. 3000. Appaji Khanderav Nyayadhish

1773-4 A.D., was given a yearly salary of 1000, in addition to his

Saranjam.30

The persons who adorned the office of Nyayadhish:

1. Niraji RaujiThe first Chief Justice of Shivaji. Grant DUFF
mentions with him the name of Gomaji Naik.*

2. Pralhad Niraji The son of Niraji Rauji. From certain manu-

scripts in the Bharat I. S. Mandal, Poona, it seems that he

was acting as a Chief Justice from April 9, 1682 to 1688

A.D.41 Thus he filled the office during the reign of Sambhaji.

3. K&nher Jugwnnath Rajaram bestowed upon Pralhad Niraji,

the office of Pratindhi (the regent), when he went to Jinji.

Who filled the vacant post of justice is not known. However,
Konher Jagannath was the Chief Justice of Rajaram in

1698-99.*2

4. Sakho Vithal He acted as the Chief Justice of Shahu, from
about 1709 to 1719 A.D.43

5. Honaji Anant Shahu Diary mentions that he was appointed
on 25th October 1712 ;

44 but it may be wrong as Sakho Vithal

was acting as a justice upto 1719. He had put his seal on a

'Jaya-patra' (decision), dated 28th August 1722.45

6. Kashi Arumt "The former Nyayadhish Honaji Anant who ac-

companied Fatesing Bhonsale with his army having died, his

brother Kashi Anant was made Nyayadhish. His Saranjam
consisted of Sarkar Wanagad etc/*46

39 PD 1, p. 75.

40 Sabhasad, p. 84. DUFF (1921), p. 184.
41 MIS 21.45. Decisions, p. 54. AthagharePapers, in B.I.S. MANDAL, Poona.
42 MIS 21.9, 3.144, Appendix-B I, No. 5.

43 SPD 45.5. PD 1, p. 75. Decisions, pp. 1, 75. / 3.135.
44 PD 1, p. 75.

45 MIS 20.44.

46 PD 1, p, 76.
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7. Khanderao Kashi "The father of Khanderao Kashi having

become old, he was appointed to the post of Nyayadhish in

1750-51 A.D. His Saranjam consisted of Pathari and other

Mahals."47

8. Apaji Khanderao He was appointed in 1773-74, and given a

yearly salary of 1000 hons in addition to his Jagir.
48

9 Chintaman Chitko Bhate He fiilled the office during the reign

of Raja Pratap Sinha.40

10. Joti Trimbak Under Appa Sahib of Satara. Raghoba Peshwa

changed various ministerial posts and appointed his partisans

to them. Vithal Shivadev seems to have been appointed to

the post of the Chief Justice in about 1763 A.D.51

11. The Huzur Hazir Majlis or Dharmasabha

Along with the king and his Nyayadhish, the Huzur Hazir

Majlis or Dharmasabha (central judicial assembly) played an im-

portant part in the administration of justice. Its early development
is notable.

At the beginning of his career Shivaji being a Jagirdar of the

Bijapur government dispensed justice with the help of his officers

and the Gota through Majlis.** As a Maratha monarch, after his coro-

nation, he used to decide important suits with the help of the Dhar-
masabha.53 Thus even in his central justiciary he adopted the principle
of a trial by Majlis which was prevalent in the local administration

under the Sultans of the Deccan. The Dharmasabha is nothing
but an evolved form of the- Majlis of a Paragana, and resembles

partly its old Hindu proto-type as described in Hindu Law Books.64

47 Ibid.

48 Ibid.

49 BHIDE, Asta-Pradhanancha Itihas, p. 253.
50 Ibid.
51 Ibid.

52 MIS 17.10. SCS 7.44.

53 Ramadas (1842) Nos. 63-4. pp. 20 ff. BIMQ 7, p. 111.
54 Yajnavalkya (Vyavahara) , verses 1-4. Appendix-A I, Nos. 67, 70

*nd 90 etc.
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It consisted of members of the Rajmandal and other state

officers (Rajmudra), and the Goto,. The Rajmudra as seen at the

beginning of this chapter seems to have been the permanent con-

stituent of the Dharmasabha, while other members varied according

to the nature of the case in dispute.
55 Besides disputes of hereditary

titles (Watans) it had jurisdiction over all matters of public im-

portance both secular and religious.
56

B Local

The system of trial by Majlis was continued by the founder

of the Maratha state, for the local administration of justice and the

government officers from the heads of the three divisions and the

Sarsubhas down to the Havaldars of a Tarf, acted only as inter-

mediaries between the litigants and the Gota. 67 They had to conduct

the same judicial duties which the old Jagirdars and their appointees

(Namajads or Havaldars) carried out during the Sultanate period.
58

(I) The Governors of the three divisions and the Sarsubhedars.

The three ministers who were the governors of the three main
divisions of the kingdom, were the highest judicial authorities in the

territories under their jurisdiction and had original as well as ap-

pellate powers.
59 It is uncertain, whether they derived these powers

by virtue of the Mutalqi seal of the Raja, which they were permitted to

use. The Sarsubhedars assisted them in their judicial work.60

(II) The Subha or Paragana Majlis of the Diwan and the Gota

(1) The Diwan or Raj Mudra* 1 Of the different officers who
formed the Diwan or Subha, (i) the Subhedar and (ii) the Sabhasad
are notable from judicial point of view.

(i) The Subhedar He had jurisdiction over original and

appelate suits. He was to watch the proceedings of the Subha Majlis

55 BIMQ 7, p. Ill, MIS 20.44. Decisions No. 17. Purandare Daftar
1.89. Appendix-A I, Nos. 91, 131, 134.

56 MIS 8.40.

57 MIS 20.288. Athaffhare Papers. BISM Poona.
58 Vide, Chapter I, p. 33.
59 Athagharc Papers, BISM, Poona. Appendix-B I, No, 4*

60 Athaffhare Papers.
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and abide by the orders of the Sarsubha if the case was referred to

him.61

(ii) The Sabhasad (councillor) It seems the Majalasi of

the Muslim period was replaced by Sabhasad under Swaraj.62 The

office is noticed from the central Rajmandal down to the Diwan of

the Subha.63 During the reign of Rajaram, Shankaraji Baji served

under Sachiv as a Sabhasad of Rajmandal, and his annual

salary was 2000 Rons.04 The famous Peshwa Balaji Vishvanath was

a Sabhasad of Subha Dabhol in 1697.65 Krishnaji Anant, the well-

known biographer of Shivaji, was the Sabhasad of Rajmandal under

Rajaram.6* It seems therefore that the office was generally conferred

on an experienced person. He was probably the chief law-authority

on behalf of the government in a Majlis held to try suits.67

The office of the Qazi, as already seen in the last chapter,

lost its importance under swaraj and he came to be looked upon
as a member of the local Gota and the religious head of the Muslim

community.68 But his seal on the documents of local transaction was

regarded as necessary for their legal validity even under swaraj.69

(2) The Subha Gota It was just the same as the Paragana
Gota under the Sultanate period.

Such was the composition of the Subha or Paragana Majlis
held to decide suits during the period under review. It had jurisdic-

tion over all sorts of civil cases and continued its work just in the

same way as during the Muslim period.
70

61 SCS 1.49,7.57. SL 4.9. Kari-Jedhe (Ramadas), No. 22. Appendix-B I,
Nos. 75, 77, 93, 97, 99 etc. Athaghare Papers.

62 MIS 17.10. SCS 2.98. PSIH 1.30. Ibid 3.92. SPD 31.59 etc.

63 SPD 30.307, 31.59. ASS 6.9, MIS 21.8.111.

64 SPD 31.59.

65 MIS 21.8.

66 Sabhasad, p. 1.

67 BIMQ 29 (113-4), pp. 70-74. (An article on Sabhasad).
68 ASS 4.32.

69 SCS 5.780. PD 3, p. 113.

70 Appendix-A I, Nos. 75, 77, 78, 93, 99 etc.
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(III) The Thana or Twrf Majlis

The Diwan Thana and the local Gate of the Thana formed

the Thana Majlis. It was the primary judicial authority and carried

its work as under the Sultans of the Deccan.71

(IV) The Village Majlis

It consisted of the Mokadam and the other members of the vil-

lage, and had jurisdiction over matters pertaining to the village, (see

chapter IV).

II

PERIOD II, 1708-1750 A.D.
^

I. Administrative Machinery under Shahu

Shahu came to the throne in 1708. Having spent his early

life in the confinement of the Mughal camps, he could not realise

the true significance of the policy laid down by his grand-father.

He contracted to serve under the Mughal Emperor in 1719 A.D.72 He
continued the practice of granting lands for state services in Mokasa
and Jagir started by Rajaram under exceptional stress and strain,

as a temporary measure. This led to the formation of a feudal state

by the end of his life.

Shahu, his Rajmandal, constituted of ministers or rather feudal

lords, and other officers of the state, and his new Sardars, formed
the central government. The Jagirdars and Sardars who then form-

ed the king's court were also responsible for the local administration

of the territory under their jurisdiction, by virtue of the Mokasa
and Jagir tenure. They appointed their own Subhedars and adminis-

tered the country with their help.
74

71 Ibid. Nos. 68, 110, 116, 139 etc.

72 Treaties, Agreements' and Sanads, No. 1.

73 SPD 30, pp. 11, 47, 293, 300 and 328 etc.

74 Ibid. No. 129. (see, Chapter III, section I).
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II. Judicial Institutions (1708-1750)

(Feudalisation of justice).

The Department of Justice

i

A Central B Local

Mokasdars or Saranjamadars

i

The members of the Rajmandal The Sardars of Shahu

Their Powers

A Central

The King, the Nyayadhish and the Dharmasabha

To Shahu, who was the highest judicial authority in the state,

disputes were brought from the territories of different Sar-
dars. He used to try them with the help of his ministers, other state

officers (= The Rajmudra) and the Sardars. 715 Sometimes he con-
vened the meeting of the judicial assembly, the Dharmasabha, and re-
ferred to it suits of high importance.76

75 PD 1.292, 295-8, 300, 301, 303, 280. Decisions, Nos. 1 (Nyayadhish)
2, 3, 6, 9 (Sachiv), 10 (Pradhan Pant). Appendix-B I, Nos. 6, 7, 8, 9, 10,
11, 12, 13, 14, etc.

76 MIS 3.135, 20.44. Purandare Daftar 1.89. Decisions, No. 17.
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B Local

The members of the Rajmandal as also the Sardars adminis-

tered justice within the territory under their jurisdiction, generally

through the Majlis of the Diwan and the Goto, and sometimes with

the help of a Panchayat.
77

The decay of the system of trial by a Majlis and the origin of a

system of trial by a Panchayat.

As seen in the last section the system of trial by a Majlis con-

tinued to work both in the central and local judiciary under the

Marathas upto 1750 A.D. The system of trial by a Panchayat is some-

times met with after 1730, along with the Majlis.
76 It seems the

Peshwa Bajirao I, and his son Balajirao tried to make it popular in

the territory under their jurisdiction.
79 Later on it fully developed

under Madhavrao I and the Majlis fell into disuse.

77 ASS 3.302, Decisions, Nos. 6, 3. 'PD 2.1-10 and Appendix-B I,

Nos. 6-15.

78 MIS 21, 111, 112. ASS 3.302. Appendix-B I, Nos. 6-14.

79 Appendix-B I, Nos. 6-14.



CHAPTER III

JUDICIAL INSTITUTIONS UNDER THE PESHWAS

( 1750-1818 A.D.)

I

Administrative Institutions

1. The Mwratha State after 1750 A.D. and the Mukhya Pradhan

or Peshwa9

s place in it'.

As already seen in the last chapter the Maratha government
was transformed into a feudal state, during the regime of Shahu.

At the time of his death Shahu ordered the Peshwa to administer

the country by the will of the Satara Raja and with the help of the

Rajmandal.
1 The two successors of Shahu were weak rulers. As

a result, the Peshwa due to his extensive Jagir and seniority in the

Rajmandal assumed all powers and ignored the Rajmandal. He
conducted the government through a set of subordinate officers. This

resulted in the alienation of the other members of Rajmandal and
the old Sardars of Shahu who had helped him in the expansion of the

Maratha power. Equal in status, each of them tried to copy the

example of the Peshwa within his Jagir lands. In due course the Sar-

dars, created by the Peshwa, too, followed the same policy. Thus

during the period under review due to the want of a strong central

power the Maratha government was transformed into a loose con-

federacy of the military chiefs.

Of these the Peshwa was the de facto ruler of the country, the

other chiefs following him in their administration. The administra-
tive machinery under the Peshwas is, therefore, detailed before de-

scribing that under the other Sardars.

II. The Administrative Machinery under the Peshwas

Central

The Peshwa was at the head of his division and conducted the

administration with the help of his assistants the Diwan and Fadnis.2

1 SARDESAI, Marathi Riyaaat, Madhya- Vibhaga Vol. II, pp. 127-8.

(Shahu's Yadis).
2 BHIDE, Ashtapradhanancha Itihas, pp. 161, 156, 166, 158.
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Local

The territory under the jurisdiction of the Peshwa was divi-

ded into two parts, (i) the districts under the direct control of the

Peshwa, and (ii) the districts assigned in Jagirs to different Sardars.

The districts under the direct supervision of the Peshwa

were further subdivided into (1) The Sarsubhas, (2) The Mamlas

or Paraganas, and (3) The Mahals.

The Sarsubhas: They correspond with the modern commis-

Mamlatdars in the Konkan are often styled as Subhedars.7 They were

authorised by the Peshwa to use the 'Mutalqi Shiqqa'* or the seal

of the deputy, by virtue of which they were the highest authority in

their divisions both fiscal and judicial.
5

The Mamlas or Paraganas: The country yielding a revenue of

more than a lac of rupees was placed under an officer named Mandat-

dar.G The office is mostly found in connection with the Paraganas. The

Mamlatdars in the Konkan are often styled as Subhedars. 7 Thty were

both administrative and judicial heads of the districts entrusted to

them. 8 It appears that they were generally appointed by the Peshwa
or his Diwan, on the recommendation of the Sarsubhedars.9 They
were subject to the Sarsubhedar and had to abide by his orders.10

It seems that some of the Mamlatdars and Subhedars of the

districts surrounding the Poona city who were under the direct

control of the Peshwa were empowered to use the Mutalaqi Shiqqa.
11

3 PD p. 34; 3.295, 297; Ibid 6.153, 172, 266, 268;
7.185, 43; 8.230, 272, 273, 16, 25; 9.69. Pendse, Nos. 26, 27.

4 SPD 45.48. Narrative of the Bombay Inam Commission, p. 10.

Mutaliq=deputy, Karbhari or Diwan. The deputy who had the power to
affix the seal of his superior was called his Mutaliq and the seal which he
was authorised to use was known as the 'Mutalaqi Shiqqa'.

5 PD 3.296,297; 8.16, 25; 9.213, 302,304; 5.122. SPD 45.48. Appen-
dix-B II, No 49.

6 PD 7.260, 265, 272 etc.

7 Pendse, Nos. 5, 15. Khare, Nos. 26, 27.

8 SPD 45.48. PD 7.260, 265, 272 etc.

9 PD 3.295, 297; 7.48.

10 PD 3.295, 297; 6.122, 265 if. 7.48; 8.16, 25; 9.213, 302, 304. SPD
45.48. Appendix-B II, No. 49.

11 Appendix-B V, Lumsderis Report, II.
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The Mamlatdars of the scattered districts in the north should have

enjoyed the same power.

The Mahals: A territory, having its annual produce below

one lac, was bestowed upon a Kamavisdar. 1
*. Like the Mamlatdar

he was also appointed by the Peshwa or his Diwan and had to work
under the Mamlatdar. 13 They were allowed to try petty suits and

collect fines.14

The main function of the state in those days was to collect re-

venue and maintain order as far as possible. Therefore, the chief

duties of the officers mentioned above were rather fiscal than judi-

cial. It does not seem that there was any kind of order of subordi-

nation in their appointments as under Shivaji and his successors upto
1708 A.D. All of them had to work with the consent of the other set

of officers appointed by the Peshwa and known as Darkadars, 16 and in

co-operation with the local Jamindars or Watandars who served as a

check to them. 1*

(ii) The Administrative Machinery under the Sardws of the

Peshwa

By virtue of the Jagir tenure and the Mutalqi seal of the

Peshwa, with which they were entrusted, 17 the .Jagirdars were

supreme in the territory under their jurisdiction. It seems from the

report of MALCOLM that they imitated their master in the ad-

ministration of the country, appointed officers as the Diwan,
the Fadnis and the Kamavisdars in the manner of those under the

Peshwa. 18 Darkadcvrs who formed the steal-frame in the administra-
tion were appointed by the Poona Huzur10

(central power).

(Ill) The Administrative Machinery under the other mem-
bers of the Rajmandal and the old Sardars of Shahu : These Jagirdars

12 PD 7.27, 28, 32 etc.

13 PD 7.27.

14 Ibid 3.284, 288, 294.
16 PD 6.265, 274; 7.28, 29 etc.
16 PD 6.264, 265, 267, 275 and 7.27, 297.
17 Narrative of the Bombay Inam Commission, p. 10.
18 MALCOLM, A Memoir of Central India (1824) I, pp. 631 ff. and 538.
19 PD 9.145, 153, 167, 177 ff. and 312, 827.
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derived their powers from the Satara Raja directly and were respon-

sible to him. They were allowed to use the Mutalaqi seal of the Satan*

Raja and thus assumed so much of the sovereign powers as were con-

veyed by the Mutalqi Shiqqa* and the jagir tenure. There is no evi-

dence to outline the internal administrative machinery under these

Sardars except that under the Raja of Nagpur.

It appears from the report of JENKINS that the Bhonslas of

Nagpur, copied the administrative system of the Peshwas in their

territories.11

20 Appendix-B V, Lumtdcn'g Report, II.

21 Jtnkim' Report, pp. 156 ff.



44 THE JUDICIAL SYSTEM OF THE MARATHAS

II

Judicial Institutions

(A.D. 1750-1818)

The Department of Justice

A Central B Local

I

(I) The Satara Raja

I

(II) The Dharmasabha

Nyayadhish Panditrav

I

(ill) The Mukhya Pradhan

or Peshwa.
(IV) Other members of

the Rajmandal
and the old Sardars
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All these authorities dispensed justice with the help of the Pan-

chayats. Trial by a Panchayat became the accepted principle of law

during the Peshwa period.

Composition, Powers and Functions etc.

A Central

(I) The Satara Raja: As already seen at the beginning of

this Chapter the Satara Raja became the titular head of the Maratha

State after 1750 A.D. and the Peshwa became the de facto ruler of

the Maratha government. Naturally the Nyayadhish and the Pandit-

rav lost their importance and jurisdiction over the civil, criminal

and ecclesiastical cases, throughout the Maratha Dominions.

(II) The Dharmasabha: As the Satara Raja, the head of

the Huzur Hazir Majlis became the nominal head of the Maratha

State and the Rajmandal (Rajmudra) the main constituent of the

Dharmasabha, was set aside by the Peshwa, this highest judicial as-

sembly in the state fell into disuse, and the development of a strong

centralised justiciary ceased forever. The members of the Rajnuindal
and the military chiefs administered justice within the territories

under their jurisdiction, as they pleased.
22

(III) The Mukhya Pradhan or Peshwa: By virtue of the

Mutalqi seal*3 and the jagir tenure, the Peshwa was the highest judi-

cial authority in his own territory and over the districts assigned in

jagir to the Sardars, newly created by him. During the period under
review it became customary to bring to the Peshwa, the dis-

putes from the territory of both the new and the old Sardars, as the

highest judicial authority.
24

It appears that the first three Peshwas who held the office

during the reign of Shahu continued the time-honoured system of

trial by a Majlis and settled disputes with the help of the Gota.n

22 Appendix-B V, Lumsderis Report, II,

23 Ibid, II. Narrative of the B. 1. Commission, p. 10.
24 Appendix-B V, Lumsden's Report, IX. PD 2.52 and 7.639,
25 Decisions, 17. MIS 21.8 and ASS 4.32. PD 2.1-p. Appendix-B I,

Nos. 7, 11, 12, 14 etc.
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But after the death of Shahu, the system was replaced by trial by

the Panchayat.
26

The Diwan or the Fadnis of the Peshwa: In the absence of

the Peshwa, the Diwan or the Fadnis used to hear the more impor

tant suits and tried them through the Panchayat.27

The Court of the Chief Justice : The Peshwa appointed a special

Nyayadhish, both for temporal and spiritual purposes. His jurisdic-

tion was confined to cases referred to by the Peshwa and extended

to civil, criminal and social matters.28

The person who held the offiae of the Chief Justice:

1. Bal Krishna Gadgil: during the reign of Balajirav Peshwa.2'

2. Ramashastri Vishvanath Prabhune:* His memory is still che-

rished in Maharashtra, for his learning, impartiality and up-

rightnessfrom 1754-1789 A.D.81

3. Ayashastri: After Ramashastri he was appointed as the Chief

Justice.32

4. Balshastri Dikshit Tokekar: It Appears that under Bajirav

II, he held the office upto the end of the Maratha Raj.18

The Persons specially authorised by the Peshwa

LUMSDEN mentions that in addition to the judicial authorities

referred to above, the following persons were specially authorised by
the Peshwa during the regime of Nana Fadnis on account of their

reputation and abilities

26 PD 2.12 ff. Decisions, 12, 18 etc.

27 Appendix-B V, Lumsden's Report, II.

28 Ibid, II. SPD 45.48.
29 DUFF'S Maratha History (1921) I, p. 632.
30 For his private life cf. B1MQ 21.14. Proceedings of the I. H. R.

Commission (1939).
31 Appendix-B V, Lumsden's Report, X. Peshwa Daftar S. P. Mahiti,

4.36, SPD 22.137. As a Nyayadhish SPD 43.132. Aitih*sih L.S. No. 482
MIS 11.1. EIP (1826) IV, p. 218 etc.

32 SPD 46.48.

33 Athalye I, Nos. 84, 89 and 90.
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Shivarampant Thatte : Fadnis of Khandesh,

Raghopant Godbole: Risaldar,

Didlabhshet Govindji: Mint master and stationer to govern-
ment.34

The Sardars of the Peshwa : According to MALCOLM a Nyaya-
dhish was never appointed by the Maratha jagirdars in Central India.

The rulers and his chief officers had reserved to themselves the ex-

clusive regulation of justice.
35

(IV) Other members of the Rajmandal and the old Sardars

of Shahu: GRANT in his replies to judicial queries pertaining to his

own division (Satara), writes as follows

"There was generally a Nyayadhish on the establishment of

every great jagirdar for the purpose of superintending Panchayats."
38

Abaji Kondadev was a Nyayadhish under Pratinidhi. He
was popularly known as the 'Panchayati.

57

JENKINS observes that the central judicial authority on the

establishment of the Raja of Nagpur was as follows :

No regularly constituted courts of justice (existed) with the

exception of one established by Mudhoji Bhonsla in the city of Nagpur,
in 1776. It had jurisdiction over petty suits and was presided over

by a Muslim judge.
38

B Local

(I) Und.er the Peshwa. All the local officers, Sarsubhedars* 9

Subhedws or Mantiatdars* and Kamavisdars,* 1 were authorised to

7.536 and 8.862. Appendix-B II, No. 24.
41 PD 7.40. Ibid 3 pp. 284, 288, 294 ete.
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decide suits through the Panchayats.** By virtue of the Mutalqi

seal, the Sarsubhedars and even some of the Subhedars and

Mamlatdars,43
possessed both original as well as appellate jurisdic-

tion. It does not seem, however, that there was a definite gradation

of these officers or their powers. Generally, the suits were tried on

the spot and if dissatisfied at the decision, the plaintiff had liberty

to appeal to some higher authority he may choose.44

The following remark of GRANT regarding the powers of these

government officers deserves attention: 45

"The officers of the government used with the consent of the

parties to decide petty causes, such as disputes regarding common
small debts, and the Shastri, Mamlatdar, or person in authority, had

power to judge the propriety of assembling a Panchayat or sending

away the plaintiff, but it was unusual and perfectly unauthorised

to decide on any important cause without the authority of Pancha-

yat."

(IA) Under the Sardars of the Peshwa. About the Sardars

in Central India MALCOLM observes, that the exercise of judicial

authority over districts distant from the capital depended much on

civil officers called Kamavisdars.w

(II) Under the members of the Rajmandal and the old Sar-

dcws of Shahu : Under the Raja of Nagpur, the Kamavisdars were

responsible for the local administration of justice. They were as-

sisted in their judicial proceedings by Fadnavis, Berar Pandia, and
head Patels, of their districts if they choose to call on them for their

attendance. They sometimes decided suits themselves and sometimes
referred them to Panchayats whose awards were enforced by their

authority.
47

Similar arrangement should have existed under the other

members of the Rajmandal. It seems that these jagirdars often re-

ferred their important suits to the Poona Court.48

42 SPD 45.48. Appendix B V, LuMSDEN Report, II.

43 SPD 45.48. Narrative of the Inam Commission, p. 10. Appendix-
B V, LUMSDEN Report, II.

44 Vide, footnote 40 above.
45 E1P (1826) IV, p. 219.
46 MALCOLM, op. cit. I, p. 537.
47 JENKIN, Report, p. 265.

48 Appendix-B V, LUMSDEN Report, IX.
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The Trial by a Panchayat. As already seen in the last Chapter
the system of the trial by a Panchayat originated under Shahu.40 It

seems to have developed well during the later days of Balajirav
Peshwa. 50

'

Later on Ramshastri made it popular under Madhavrav
I. It continued to work till the end of the Maratha Empire.

The most common mode of forming a Panchayat was to allow

the parties to name certain number of persons and if they could not

choose them, they were obliged to consent to certain nominations

by the government Karkun or superintendent, who was to watch the

proceedings of the Panchayat.51

It being not customary to record the names of the Panchas in

the award,52
very little is known about its composition. Respectable

persons of the same caste, trade or position as that of the parties

were generally selected as members of a Panchayat" Their number
was never fixed and it varied according to the nature of the dispute."

It will be seen from the following classification of suits tried

by the Panchayat that it had jurisdiction over all sorts of civil cases.

Different kinds of suits tried by the Panchayats from 1750 A.D.

onwards and upto 1818 A.D.55.

(i) Watan disputes 84.

Sardeshmukhi-1, Deshmukhi-11, Deshakulkarni-1, Desha-

pande-3, Mokdami-13, Patilki-13, Kulkarna-4, Jyotish and Kul-

karna-4, Joshi-, Upadhya, Gram-Upadhya, Dharmadhikari-13, Qazi-1,

Khoti and Mahajanki-10, Shete-1, Chaudhari-2, Nhavi Mehatarki-2,

Podar-1, Sutar-1, Lohar-1, Sonar-1, Mahar-1.

49 Vide Chapter II, p. 58.

50 Compare the decisions given in Diaries of Shahu and Balajirav.
PD 1 and 2. Decisions, 12 onwards.

51 Gune I, Nos. 46, 50. SPD 45.48. EIP (1826) IV, pp. 244, 285.

52 SPD 45.48.

53 Appendix-B V, Lumsden's Report, V.
54 Decisions, 18. SPD 31.148 and Gune I, No. 46.

55 From Peshwa Diaries II, V, VII and VIII- 76. Appendix-B II 8

Family Histories 7, Decisions 2.

F 4
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(ii) Boundary disputes 8.

( iii ) Miscellaneous 78.

Landed property-20, Money disputes-23, Deposit-1, About

marriage-1, Partition-4, Maintenance to women-2, Adoption-7, Suc-

cession-?, Irrigation water-1, Devicha Ghat-1, Mahantapana-1, Priestly

income-10. In all about 170.

Thus it will be seen that just like the Majlis of the Sultanate

and Shivaji period, the Panchayat became popular under the Peshwas.



CHAPTER IV

INDIGENOUS JUDICIAL INSTITUTIONS

(1800-1818 A.D.)

Of the two kinds of judicial institutions, so far we have stu-

died the royal institutions of justice. The present chapter deals with

the popular or indigenous institutions of justice.

The Indigenous Tenures and the Gota

As already seen in the first Chapter, three different land tenures,

the Watan, the Aftros and the Upwri, formed the basis of the indi-

genous judicial institutions and therefore to get a clear idea of these

institutions, it is necessary to study these local tenures.

(i) The Watan Tenure. The word Watan seems to be of

Arabic origin, meaning 'country, native country, place of residence,

home/1

*

As gathered from the Watan papers themselves the word

signifies the benefits accruing to a person from an indigenous here-

ditary office, or the office itself, such as those of Deshamukh, Desha-

pande, Mokadam, Kulkarni and Joshi.2 Thus from the highest offi-

cers of a district or Paragana Deshamukh and Deshapande, down
to the Balutas (village artisans) of the village establishment, all

were the Watandars and enjoyed the rights and perquisites of their

Watans according to the practice of the locality.
3 Sometimes the word

is used in connection with the Miras tenure of a Mirasdar (free-holder)
as a 'Wat<m Mira&', but when so used it seems to be only confirma-

tory of the meaning of the word Miras.*

1 WILSON Glossary, p. 557.

2 SCS 6.857, 921 and 922. MIS 17.12. Shri S. P. No. 428 SCS 4.692
BIMA (1834) p. 56. Bavda Daftar 1, 9.

8 MIS 18.8 and EIP (1826) IV, p. 655.
4 ASS 3.306, EIP (1826) IV, p. 687.
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The Watan tenure is chiefly an office tenure. Watcwdars such

as Deshamukh, Deshapande, Mokadam, Kulkarni, Shete Miahajan,
held lands known as the 'Watani Inams' (emoluments for the ser-

vices to be performed) while the Balutas in most of the cases re-

ceived their payment only in kind. Thus land was not the invariable

concommitant of the Watan tenure. The real cause of attraction to-

wards the Watans was, however, the position that a Watandar enjoyed
in the community, by receiving his rights and perquisites from the

common people (Huck Rayat Nisbat) due to the Watan and not

the mere hand. 6

It appears that the Watandars or officers and servants of the

Paragana, Tarf, Kasba or Petha (market-place) and village com-
munities (Gota) were jointly known as the Deshak, under the Hindu

Rajas. But the original native term for the Watan tenure seems to

have become completely obsolete under the Sultans of the Deccan.6

(ii) The Thalakari or Mirasi Tenure.

The Thalakari Tenure: The word Thalakari is derived irom
Sanskrit 'sthala* meaning the place or a specified piece of land. From
the old Thalzadas7 it seems that the original settler of a village who
brought the land under cultivation became the natural proprietor of

the land, as Manu says, "the land belongs to the clearer of the wood/'8

and was popularly known as the 'tfeoZafean'. The Thalzadas help us

6 For rights and perquisites of different Watans and the customary
dues cf. MIS 20.175, ASS 1.141. 3.307,124,127. SL 2.69, 74 etc.

6 The Deshak The term 'Deshak9

signifies the chief Watandara or
executive officers of the native local institution of administration the Gota
whether of a Paragana, Tarf, Kdsba or Peth and village, such as, Deshamukh,
Deshapande, Mokadam Kulkarni, Shete, Mahajan, and sometimes includes
in it even the other petty Watandars or servants of the communities such
as the Balutas of a village or Khooms of a Peth. Cf. Appendix-A I, The
Paragana Deshakt Nos. 2, 6, 13, 33, 35, 66, 73, 88, 126-8. The Tarf-Deshak,
Nos. 37, 79, 89, 21, 71, 90. The Kasba-Deshak, Nos. 44, 113, 116, 135.
The Deshak of a fort, Nos. 20, 43, 58, 62, 63. The Shete Mahajan mentioned
under the DeshaJoIbid., Nos. 37, 71, 116 etc. The Mokadam Kulakami and
Balutaa included in the Deshak^-Ibid., Nos. 37, 43, 44, 58 etc. Thus the
Deshak is a constituent part of the Gota and not an independent institution
as observed by the previous writers on the subject. BIMS, (1837) p. 129.

7 A Thalzada A list recording the names of tenants with their portion
of land. cf. SCS 7.67. The Jamav section of the Peshwa Daftar, in Poona,
includes, thousands of such zada*.

8 Manu IX, Verse 44, KANE, History of Dharmasastra Vol. II p. 867.
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to infer that the principle of hereditary rights in land was in vogue

even during the Hindu period and the tenure might have been known
as the 'Thalakari tenure.99

The Mirasi Tenure : The word Miras is derived from Arabic

and means to inherit. 'The term is used especially in the south of

India to signify lands held by absolute hereditary proprietorship/
10

The Mirasi documents brought to light, signify the meaning
of the term as positive, permanent and hereditary rights of posses-

sion in land. 11 It is also applied to the fees and perquisites receivable

by the officers and servants (Watandars and Balutas or Khooms) of

the communities and to hereditary succession to these Watans.**

It is probable that the ancient Thalakari tenure was recognised

as the 'Mirasi
9 tenure under the Sultans of the Deccan.

The Watan tenure as already seen above is an office tenure,

while the 'Miras' is a land tenure.

(iii) The Upari tenure: The Upari or tenant at will held

land on a renewable lease known as Kwlnama, for a short period.

The Mirasi is a free tenure, while the Upari is a servile tenure. The

Mirasdar as a free man enjoyed an honourable position in the village

community, while the Upari had to depend upon the will of the

government officer or a Mirasdar, who granted him permission to cul-

tivate a portion of land.18 It seems from the various 'Thalzadas' in

9 EIP, op. cit. pp. 531-41. ROBERTSON'S observations on Gatakul lands.
10 WILSON'S Glossary, p. 842.

11 SCS 2.94. ASS 3.306. EIP op. cit., pp. 634 ff. Translation of

original Miras-patras given by ROBERTSON.
12 MIS 17.12. Shri S.P. No. 423. SCS 4.692. 6.921,922. Bavda Daftar

I, No. 9. BIMA (1834), p. 66. Appendix-A I, Nos. 86, 87, 92, 79, 106. EIP
(1820) Vol. I, pp. 810-36, ELLIS on Mirasi rights.

13 EIP (1826) IV, p. 426 (para 127).
The following passage should be noted from the point of the deve-

lopment of the Upari tenure
"An opinion prevails in the country, that under the old Hindu govern-

ment all the land was held by Miras, and the Uparis were introduced as the
old proprietors sank, under the tyranny of the Mahomedans. This opinion
is supported by the fact that the greater part of fields now cultivated
by Uparis are recorded in the village books as belonging to absent proprie-
tors, and affords when combined with circumstances, observed in other parts
of the Peninsula and with the light land tax authorised by Afonu, a strong
presumption that the revenue system under the Hindus, if they had a uni-
form system was founded on private property in soil." FORREST Elvhinston*
pp. 279 ff.

' * r
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the Peshwa Daftar, Poona, that the Uparis were transformed into

Mirasdars within a short period, of fifteen or twenty years.

Thus the hereditary rights and perquisites in offices and ser-

vices (Watans) and in land (Miras) were the main features of the

social landscape in those days. As already seen in chapter I, such a

land system was quite essential for the development of agriculture

in Maharashtra. The system was organised on family plan and

the Watandars and the Mirasdars looked upon themselves as, 'ghar-

bhau' or 'bapbhau i.e. brother by blood relation' and 'biradarabhau',

'brother by or in co-partnership/
14 And a deliberative body of persons

holding these tenures was looked upon as a family unit and called

the 'Gota' or family.
15 The same local group was styled as the 'Daiva'

in Karnatak and the 'Samasta' or 'Samasta Mandalik* in Goa terri-

tory.
15* As will be seen from the following pages, this indigenous

14 SCS 3.611. EIP (1826) IV, p. 531. Appendix-A I, No. 87.

15 The Gota the term Go/a seems to be derived from the Sanskrit Gotra,

meaning 'family' or kinsmen.

From our analysis of Mahzars it implies a kind of deliberative body
composed of Watandars, Mirasdars and 'Raya' if any, belonging to different

castes. As seen above it was organised on family plan. But the indigenous
system of tenures seems to be the real tie, which bound together the members
of different castes into an independent social and political community. Thus
it seems that the Maratha society in the 16th and 17the centuries, had deve-

loped into a distinct political body which was styled as the Gota. The follow-

ing passages may be noted:

(i) A passage from a letter of Kanhoji Raje Prabhanavalikar to
the Deshapande of Paragana Indapur

3.611.

(ii) A passage from a decision (Mahzar) of a dispute between Mahi-
gudc and Rikame and Yevale about the Mokadam of a village Pasami from
Paragana Wai, dated 1667 A.D.

5% ^ ^t 5RrT% tfrefft^ ^^T' 'fTFRfr f^pr^ rir

SCS 8.70.

15a Appendix-A I, Nos. 147-9. 160 and 161.
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group, whether of a village, Tarf, Kasba or a Paragana was autono-

mous and self-sufficient and had jurisdiction over local problems, so-

cial, religious, economic, administrative and judicial. The Gota can

even make grants of Watans and lands which were afterwards con-

firmed by the government.181*
Similarly grants made by the govern-

ment were always to be approved by the Gota.16*

Thus the native land system served as a basis for the local

institutions of administration and justice and the law of Watan or

Miras became the law of the land or the 'Common Law' under the

Sultans of the Deccan.

The institution of the Gota worked well upto the reign of

Shahu. Under the Peshwas, the local government officers conducted
the revenue administration independently. The Watandars were
employed as a check on their vagaries.

16 This feeble practice was
also discontinued during the latter part of the Peshwa regime, when
the farming system was introduced.16* Thus finally, the Gota and
with it the Majlis as already seen in chapter II, lost their admini-
strative importance during the Peshwa period. Similarly, their judi-
cial functions were carried on by the Panchayat. Thus both these
ancient institutions fell into disuse during the latter part of the
Maratha Raj and completely faded into undeserved oblivion.

II

Indigenous Administrative Institutions

(1300-1818 A.D.)

The institution of the Gota as already seen in the last section
was formed of different Watandws and Mirasdars and played an im-

portant part in the local administration of the country both fiscal and
judicial.

The different kinds of Gota according to the local units of ad-
ministration were as under:

16b Appendix-A I, Nos. 19, 86, 87, 92, 106, 141, 142 and 144. SCS 8.70
15c Appendix-A I, Nos. 91, 113, 122, 130, 184 and 135.
16 PD 6, pp. 264, 265, 267, 276, PD 7, pp. 27, 297 etc.
16a FORREST, Elphinitone, pp. 282, 283.
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(I) The Goto of a Pwoffana.
17

(II) The Goto of a Tor/,
18 tfw&a or Petha"

(III) The Goto of a village.
20

(I) The Goto of a Pa/ragana or Subha,

The Paragana Goto consisted and of the following members.21

1. The Deshamukh and the Deshapande of a Paragana. 2.

Shete-Mahajans. 3. Mokadams and Patels of the villages forming

part of the Paragana. 4. Sometimes 'Sargurhos' and 'Naikwadis' or

the members of the police of the Paragana. 5. Mirasdars and 'Raw*,'

(common people) or Uparis.

Of these the Deshamukh and the Deshapande deserve our

notice as they were the executive heads of a Paragana.

Both the officers seem to have developed under the early Sul-

tans of the Deccan.22 The Deshapande assisted the Deshamukh in

his work and kept the record of the Paragana. It was their duty to

help the government officer, in fiscal, judicial and police administra-

tion of the Paragana.23 It was their customary right to attest all

transfers and sales of land.24 Thus they acted as the representative

of the Rayats within the territory of their Watans.

Such was the composition of the Paragana Gota. Along with

the Diwan it played an important part in a Paragana Majlis, held

to settle the local problems.*
5

17 Appendix-A I, Nos. 14, 90 and 99.

18 Appendix-A I, Nos. 139, 140 and 141.

19 Appendix-A I, Nos. 135 and 136.

20 Appendix-A I, Nos. 82, 92, 97 and 112. These numbers refer only
to those Mahzars, wherein the term Gota is specially noted in the attesta-
tion of the Majlis. For other examples see Appendix-A I, Introductory por-
tion.

21 Appendix-A I, Nos. 127, 128, 138; 76, 80, 94, 104, 126; 73, 88,
123 and 144.

22 SCS 7, Introduction, p. 5.

23 SCS 1.45. MIS 20, pp. 231 and 436.
24 MIS 20, pp. 231 and 436.

25 Vide footnote No. 21 above. ASS 1.114.
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(II) The Goto, of a Turf, Kasba or Ptoth.

The Gota of a Twf.

It was formed of the following members :

1. T(he Deshak or Deahamukh and Deshapande. 2. Shete-

Mahajans. 3. Naikwadi or a police. 4. Mokadams, Patels, Kulakar-

nis and Chaugulas, if any.

The Diwan and the Gota of a Tarf together conducted the local

administration through Majlis.
2'

The Gota of a Kasba or Petfa (Market -place).

The township or a Kasba was formed of two main divisions,

the one comprising of the villagers was known as, the 'Munjeri' while

the other including the market-place was popularly called the 'Moha-

tarf'.*
7
Accordingly the Gotasabha of a Kasba was formed of the mem-

bers coming from both the divisions as given below

(i) The members coming from the 'Munjeri* or township
were

1. The Deshamukh and the Deshapande. 2. The Patel, the Kul-

karni, the Chaugula and Balutas, etc.

(ii) The members of a Petha Majlis

1. Shete-Mahajans or the heads of the Petha. 2. The Khoomt
or component parts of the Petha.

The Khooms with their respective marks of attestation were

as follows 28

Mahajan assistant of a Shetya (balance)

Sonar goldsmith (tong)

Shimpi tailor (scissors)

Thakur (dagger)
Avati measurer (measure)
Mali gardener (grubbing hoe)

Jingwr saddler (saw)

26 Appendix-A I, NOB. 79; 41, 91, 148; 89.

27 SCS 7, Introduction, p. 11. Ramada* (1842) Not. 63-64.

pp. 30 ff.

28 SPD 31.187, ASS 7.82. Appcndix-A I, Not. 130 and 185.
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Teli oil seller (pointed iron bar)

Sutar carpenter (chisel)

Lohar blacksmith

Jyotishi astrologer (signature)

Parit washerman (mallet)

Nbavi barber (looking glass)

Maulana muslim priest or (knife)

butcher

Kumbhar potter (wheel)

Chambhar shoemaker (his instrument)

Gurav attendant on a temple (censer)

Naikwadi police-man (stick)

The Shetya was the head of the market and settled the com-

mercial problems regarding the Petha with the help of the Khooms,
when necessary.

211 The government conferred the Watan on a person

with a view to developing new commercial centres, which were de-

sirable sources of revenue in those days.
30 The Mahajan assisted the

Shetya in his work just as the Deshpande assisted the Deshamukh

while in turn the Chaudhari helped the Mahajan in his work.31 What
the Balutas were to the village community, the Khooms were to

the Petha and whenever problems pertaining to the Petha were dis-

cussed, the Khooms represented in that Majlis.
32 Otherwise the Shete

and Mahajan represented the Petha in the Paragana or Tarf Majlis.

As already mentioned in chapter I,
83 the place of a Paragana

or a Tarf was often a commercial centre or Kasba and in such cases

the Gota, which formed the part of a Paragana or a Tarf Majlis, was

generally formed of different members as described before.84

(Ill) The Gota of a village.

The village community formed the village Gota (or village

council). It consisted of the following members 85

29 SCS 2.97.

30 PD 7, p. 284; SPD 31.187. ASS 1.141.
31 SCS 7, Introduction, p. 11.

32 MIS 21.8, ASS 7.32 and SPD 31.187.
33 Vide, Chapter I, p. 28.
34 Appendix-A I, Nos. 78, 113, 116, 136, 139 etc. For the Gota of a

fort. cf. Appendix-A I, Nos. 34, 68, 110, 111, 142, etc.
36 ASS 3.306, 200, SCS 2.94-6. Appendix-A I, Nos. 86 87, 92. 130-

112, 113, 118, tec. EIP (1826) IV, pp. 634 ff. (Translation of original
Watanpatras and Miraspatras given by ROBERTSON).
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(i) The Watandars

1. The officers of the village community. The Mokadam,
the Eulakarni and the Chaugula.

2. The servants of the village community. The twelve Balu-

tas or the servants.

(ii) The Thalakaris or Mirasdars (land-owners or free men).

(iii) The Uparis or Praja or Raya (common people).

(i) The Watandws--

(1) The officers of the village community.

The Mokadam or Patil was the headman of a village. He seems

to have held his position by the will of the community and appoint-

ment by the government. It was his duty to collect the government
dues, to protect the community and dispense justice to those who
submitted their cases to him, with the help of the community.38

The Kulkarni was the Patil's scribe, and also assistant. He
was selected by the community, and was accepted by the govern-
ment.37

The Chaugula helped the Patil in his work.

(2) The servants of the village community

The twelve Balutas38 or the village artizans and other ser-

vants or Alutas39 of the village

3G Appendix-B, V, An extract from the report of ROBERTSON.
37 B1MA (1834), p. 56. SL pp. 59 ff. SCS 3.427 etc.

38 The term Baluta It signifies yearly allowance of grain in return
for services rendered to the village community and thus denoted persona
who got BaMas from the villagers (cf. EIP) (1826) IV, p. 752). The
twelve Baluia were divided into three classes and obtained their share of
Balutas according to their respective class (I class carpenter, shoemaker,
ironsmith, mahar. II class washerman, potmaker, barber, mang. Ill

class waterman, astrologer, .gurav and silversmith. This order was never
fixed and differed from village to village, cf. Appendix-A I, Nos. 86, 87,

92, 128 and 139 etc.)

39 The term Aluta It is often used in connection with the Balutas.
But is not traced in our documents. GOODNIE thinks it as an instance of
that alternative formation which ifl so prevalent in Marathi (GooDNM: Deccan
Village Communitiet p. 10).
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The Balutas with their mark of attestation were as under

Subar carpenter (chisel)

Lohar blacksmith

Chambhw shoemaker (his instrument)

Mahar watchman
( ffor ? jfc )

Kumbhar potter (wheel)

Nhavi barber (looking glass)

Parit washerman (mallet)

Mang
Bhat priest (signature)

Gurav attendant on a temple (censer)

Maidana muslim priest or (knife )

butcher

Potadar or Sonar assay or goldsmith (tong)

The number was never fixed and varied according to the size

or importance of a village.
40

(ii) The Mirasdars

They were the native inhabitants of the village and held land

by Miras tenure by virtue of which they occupied a high place in

the village.

(iii) The Uparis

They wore the tenants at will or mere renters in opposition

to the hereditary occupants or Mirasdars and our documents refer to

them as 'Praja' or 'Raya,'*
1 They attended the meetings of the

village Gota. But, from the nature of the tenure it appears that they
were not allowed to take part in the debate and only sat as curious

witnesses or spectators.

In 1822, the proportion of Mirasdars to Uparis was as follows :

In Poona division, it was three to one (including Patils and Watan-

dars), in Satara two to one, in Ahmednagar nearly equal; in Khan-
desh there were but few Mirasdars, except a small number in some
Mahals which are said to have formed part of Malik Ambar's terri-

40 Appendix-A I, Nos. 82, 86, 87, 92, 97, 113, 136, 139 etc.

41 Appendix-A I, Nos. 27, 28, 35, 41, 113, 139, 146-7 etc.

(Literally the term Upari means stranger).
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tories. In the sourthern Maratha country, Miras does not exist at

all."

The member from adjoining villages too, often took part in

the Majlis of a village.
4*

Such was the composition of the village Gota and it seems
that all the adults from the village took part in the village Majlis
held to consider local problems.

44

II

INDIGENOUS JUDICIAL INSTITUTION

(1300-1818 A.D.)

The popular institutions of justice

I

(i) The Paragana (ii) The Tarf or (iii) The
Gotasabha the Kasba Gotasabha. village Gotasabha

Their Composition, Jurisdiction, etc.

1. The Gotasabha.

(i) The Paragana Gotasabha It consisted of 45

1. The Deshamukh and the Deshapande and those of the ad-
joining Paraganas. 2. Shete and Mahajans of the Tarf and/or Kasba
under the same Paragana. 3. The village officers, the Mokadams,
the Kulakarnis, etc. of different villages forming the Paragana. 4.

42 EIP (1826) IV, pp. 477-8. The proportion refers only to persons
and not lands.

F

43 Appendix-A I, Nos. 82, 86, 87, 97, 113, 118, 130 etc.
44 Vide footnote No. 35 above.
45 Appendix-A I Nos. 2, 4, 6, 7, 9, 12, 18, 16, 17, 19, 22, 27, 28, 33,

75 77, 81, 88, 89, 100, 103, 115, 120, 126,55-7,61-6, 35, 38, 45, 48, 50,
137, etc.
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Other Watandars, like Naikwadi, Khooms, Balutas, etc. 5. The Miras-

dars and the 'Raya'.

The Deshamukh and the Deshapande were the head of the

Paragana Gotasabha. The suits brought before the Havaldar were

referred to them and they tried these through the Majlis under

the supervision of the Diwan. The Paragana Majlis had both ori-

ginal and appellate jurisdiction.
46

(ii) The Tarf or Kasba Gota&abha

(A) The Tarf Gotasabha It was composed of47 1. the

Deshak or Deshamukhs and Deshapandes. 2. Shete-Mahajans. 3. Moka-

dams, Kulkarnis etc. of the village under the Tarf. 4. and Naikwadi,
if any.

The Havaldar of a Tarf tried suits with the help of the Tarf

Gotasabha through Majlis.*
8 The Tarf Majlis had only original

jurisdiction as already mentioned before.49

(B) The Kasba GotasabhuIt was formed of50

(i) The members coming from the 'Munjeri' 1. The Desha-

mukh and the Deshapande, if any, and 2. The Mokadams
and Kulakarnis of the Kasba and adjoining villages.

(ii) The members from the 'Mohatarf or market area. 1. The

Shete, Mahajan, Chaudhari or the heads of the Kasba, 2. The
Khooms or Mehatars (chiefs) of different trades.

The Shete-Mahajans presided over the Majlis if the matter

under discussion pertained to the Petha.61

(iii) The village Gotasabha The village community formed the

village Gotasabha. The Mokadam conducted the meeting.
62

The Uparis having no locus standi were not allowed to take

46 Ibid.

47 Appendix-A I, Nos. 3, 15, 26, 37, 65, 68 and 140.
48 Ibid.

49 Vide, Chapter I.

60 Appendix-A I, Nos. 29, 44, 51, 52, 67, 69, 84, 109, 116, 117 and 186.
61 SCS 2.97.

62 SCS 3.667.
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part in the debate, though they could attend the meetings

and watch the proceedings.
58 The members of the surround-

ing villages sometimes remained present as interested

parties.

The Mokadam could dispense justice to those who submitted

their cases to him with the help of the village Gotasabha.*4

(iv) The Gradation of the Gotasabhas: The gota of a Tarf or

Kasba seems to be superior to that of a village and of a Paragana
to that of the Tarf or Kasba. The modern idea of the strict grada-

tion of judicial authorities, one above the other, was not known.

The administrative units therefore determined the superior or infe-

rior jurisdiction of the Gota.55

The judicial power of the Gota: The Watandars and the

Mirasdars derived their authority by virtue of their tenures and long

standing custom.56 They acquired the privileges of putting their seals

and attesting signatures to the award of a Majlis. The Deshamukh
used to put his seal while the Deshapande put his 'Daskat* or signa-

ture to the Mahzar. The Shete marked his approval by the sign of

a balance, while his assistant, the Mahajan, added his designation

The Mokadam affixed the Nangar or 'plough' in approval and the

Kulakarni marked by 'Bekalam', his consent. The Balutas and the

Khooms attached the fixed marks illustrating their occupations, be-

low their names which attested to their unanimous approval to the

award.

Traditional rights of the Gota for dispensing justice were re-

cognised by the Sultans of the Deccan and by the Maratha rulers upto
the regime of Shafiii. The complaint was first instituted in the office

of the Havaldar (the Diwan) . He then convened the Gotasabha with
the help of the Deshamukh or ) Patil and then the suit was referred

53 Vide, footnote No. 41 above.
64 EIP (1826) IV, p. 632. Appendix-A I, Nos. 82, 86, 87, 90, 97, 112,

113, 118, 130. The Mahzars of the village Gotasabha are very few and of
the disputes are not more than three or four.

The examples of the fort Majlis are as under Appendix-A I, Nos. 10
20, 21, 36, 40, 42, 43, 46, 47, 63, 62, 63.

66 Decisions, p. 16. Athaghare-papers in B1SM, Poona.
66 SCS 3.611.
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to the Gotasabha for its detailed investigation. However the final

award was passed by the combined Majlis of the Diwan and the

Gota.87 This system of trial by the Gota to some extent corresponds

to the modem trial by jury.

(vi) The legal knowledge of the Gota: They were all ac-

quainted with the customary Law of the country. The 'Hazir Majlis'

must have served in those days as a place for imparting the know-

ledge of traditional Law, to the members of the younger generation.

The following remark of ELPHINSTONE about the legal knowledge
of the Maratha people as to when the Majlis system was replaced by
the Panchayat, deserves our attention. "The Hindu law was quite

disused, probably owing to its absurdity and although every man is

tolerably acquainted with its rules in civil cases, has the least notion

of its criminal enactments".58

(vii) The kinds of disputes tried by the Majlis of the Diwan
and the Gota, from 1400-1760 A.D.W

(I) About Watans or hereditary titles

(i) Of a Paragana headman (De&hamukh) Nos. 20, 21,

131, 132, about partition 43, 60, 67, 74, about elderly

rights 8% 88, 95, 126 = 12.

(ii) Of a Paragana record keeper (Deshakulkarni or

Deshapande) Nos. Deshakulakarna and also vil-

lage Kulakarna 6, 7. Deshapande, 10, 19, 25. Desha-

pande and village Kulakarna, 28, 54, 62 = 8.

(iii) Of a village headman (Mokadam2, 27, 30, 31,

32, 33, 87, 44r 45, 50, 52, 53, 63, 72, 77, 81, 93

(elderly rights and plough), 97, 101 (partition),

136 = 21.

(PatilM) 3, 12, 13, 18, 46, 65, 75, 90, 99, 115,

120, 140 12.

57 Of the 101 Mahzars of dispute 90 are the awards of the combined

Majlis of the Diwan and the Gota. The remaining 11 are of the nature of

arbitration and granted by the Gota alone, ef. Appendix-A I, Introductory

portion*
68 ELFHINSTONB'S Report, p. 53.

59 Appendix-A I, Introductory portion.
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(iv) Of a village Record Keeper (Kulakarna) Nos. 17,

61, 66, 103, 137, 148 = 6.

(v) Of a village astrologer and Record-keeper (Jyotish

and Kulakarna) Nos. 35, 70, 85 = 3.

(vi) Of a chief potter's elderly rights (Kumbhar Meha~
tarki Vadilapan), 51.

(vii) Of a gardner, 109.

(viii) Of a Mirasi Naiki, 55.

(ix) Of a village watchman (Mahar Mehatarki) , 68.

(x) Of a Prefect of a Mart (Shete), 9, 22 = 2.

(xi) Of other officers of a mart;

of a Panasara 57, of a Gavada, 116 = 2.

(xii) Of a Public Censor (Dharmadhikari) Nos. 29, 38,

40, 56; of a priest (Gramopadhik) , 4, 5, 7, 69; (of

a Pujari) , 42, 149.

In all 80.

(II) About landed property, Nos. 26, 71, 84, 100, 133 = 5.

(III) About movable property, Nos.

11 About (gift of funeral rites), 15 (money disputes) = 2.

(IV) About boundary dispute, Nos. 8, 14, 16, 23, 24, 36, 49 = 7.

(V) Miscellaneous Nos. 48 (purification) ; 119 (marriage) ;

117 (crimej; 114 (partition); 145, 146, 147 = 7.

It seems from the above list that the Watan Law during the

period under review had become the law of the land or the 'Common

Law' in Maharashtra.

(II) The Brahmasabha or the Bench of the Learned Brahmins.

The Brahmasabha is generally noticed in connection with the

holy places such as Nasik, Paithan, Punatamba, Karhad, Kolhapur,

Mahabaleshwar, Wai and Pandharpur. It was composed of the local

F 5
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learned Brahmins like Vaidik, Pandit, Mimamsak (well-versed in the

science of interpretation), Jyotiphi, Puranik and others.60 The head of

the Brahmasabha was known as the Dharmadhikari (the Public Cen-

sor) and enjoyed the Watan of Dharmadhikara, by virtue of which he

was authorised to decide the suits coming under Achara (right reli-

gious conduct), Vyavahara (Hindu Law) Prayaschitta (religious

expiation) with the help of the Brahmasabha.01

The main judicial function of the Brahmasabha however
seems to be, to give advice in matters referred to them by the Majlis,

or the government officer and to try the cases of social and religious

offences.62 It was looked upon as a body of experts having jurisdic-

tion over personal and canon law cases.

The awards of the Brahmasabha are generally supported by

quotations from the Sanskrit Law Books pertaining to the points
raised.68

(Ill) The Jatisabha or the Caste-assembly,

There is no conclusive evidence as regards the composition of

the Jatisabha or caste-assembly. It seems that the jurisdiction of

the Jatisabha was limited to such cases only as involved in parti-

cular the violation of the caste regulations. It seems the members of

a caste guarded their judicial rights and the interference on behalf

of the state was not tolerated.64 The headman of a caste was also

called Mokadam.65

The caste-disputes brought before the government officer were

referred to the proper authorities such as the Brahmasabhas of the

well-known holy places.
66

60 Appendix-A I, Nos. 5, 18, 77, 103, 119. BIMQ 29 (113-14), pp. 35 ff.

61 BIMS (1841), pp. 49-53 and 193-5. MIS 20.184-5. Athalye 1.98.

SCS 2.298-9.

62 Appendix-A I, Nos. 18, 77, 119; BIMQ 29 (113-4) pp. 35 ff.

63 Ibid. MIS 20.126, etc,

64 BIMQ II, pp. 134-5.

65 Ibid.

66 SCS 2.363.



INDIGENOUS JUDICIAL SYSTEM 67

Of these three indigenous institutions of justice, the Gotasabha

had jurisdiction over all civil suits, while the Brahmasabha and the

Jatisabha could try mainly religious and social cases or personal and

canon law cases. However, being a body of learned persons, the advice

of the Brahmasabha was often saught by the Gotasabha or the Hazir

Majlis, if necessary.

All these institutions developed and flourished for full three

centuries, under the Sultans of the Deccan from 1347 to 1650 A.D.

They were continued under the Swaraj. As already seen in Chapter II,

the system of trial by a Majlis fell into disuse during the later part of

the Maratha Raj and with it the Gotasabha also lost its importance
as a judicial body. The other two institutions as will be seen from
the Chapter VI, continued to work upto the end of the Maratha

Empire.



CHAPTER V

LAW, PROCEDURE, EVIDENCE, ORDEALS AND OTHER TOPICS

(i) Dharma and Vyavahara: The term Dharma as found
in our documents, signifies law in general, 1 while the term Vyavahara
denotes chiefly the topic or subject of litigation or dispute."

(ii) Early development of Late: Under the Sultans of the

Deccan, the Muslim Law was the law of the state. According to

Muslim codes, the public tribunals could not interfere with the per-

sonal law of the 'Zimmifs' i.e. 'Hindus'.3 The local Majlis was allow-

ed to follow the Hindu Law in civil suits, while adjudicating the

suits of the Hindus. 4 Thus, the development of Hindu Law was arrest-

ed during the Sultanate period, as it was not enforced by the higher

public tribunals. As a result, the terminology of the Hindu Law of

procedure was partly replaced by that of the Muslim Law, but the

general procedure remained the same/'

As to the law of the land, the development of Watan deserves

cur notice. It seems that, Watan Law or 'lex terras' ,
was gradually

developed by the attempts of Muslim rulers, in trying to create

a more or less uniform system out of the local customary law of

the Hindu period.** Thus Watan Law became the law of the land or

the 'common law* under the Sultanate of the Deccan. Its growth is

just similar to that of the English Common Law after the Norman
conquest.

(iii) Sources of Law: -The state did not take much interest

either in laying down the rules of procedure, or the principles to

guide the judicial authorities. The sources of law, therefore, were the

Sacred Law Books, the custom and previous judicial decisions known
to the authorities concerned.

1 SCS 1.9, 7 pp. 31, 71, 73. MIS 16.6 and SL p. 117.
2 SCS 1, pp. 9, 28. MIS 15.6 and SL p. 117.
3 BAILLIE, Digest of Mnhammadan Law, p. 174.
4 MIS 15.6.

5 SCS 1.9 and YajHavalkya 11, verses 5-8. SCS 2.297.
6 Appendix-A I, Noa. 17, 42, 46, 61, 69, 118, 119, 148, 160, 161 tc.
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(iv) Law Books or Smritis: Sanskrit Law Books were very

often referred to in suits falling under personal law, such as, inheri-

tance, partition, and marriage. The meetings held to decide such

cases were generally presided over by learned Brahmins. Vijnanesvara,

the famous author of the Mitaksara, was widely quoted.
7 Besides

Mitaksara, the 'Vyavaharamayukha' and the Dawakamalakara' , were

sometimes referred to.
N
It seems that the 'Vyavaharamayukha' attain-

ed an equal position with the Mitdksara, during the Peshwa period.
9

Manu, Hemadri and Madhav are mostly found quoted in the orders re-

ferring to penances, when issued by Ramashastri or his subordinates. 10

Similarly there were special books embodying various caste-laws such

as, "yati nirnai/a
9 which were consulted in deciding caste-disputes.

11

(v) Tradition and Custom: The mediaeval society gave more

importance to tradition and custom than to the written law. As the

rights of the people to dispense justice were recognised by the Sultans

of the Deccan, the principles of substantive as well as adjective law

of the Hindus were kept up by tradition. The 'Majalasi' or 'Sabhasad'

of the 'Majlis* seems to have been well acquainted with the principles

of Hindu Law as modified by the practice of the country.
1 -

Similarly, the customs of the different castes were scrupulously

observed by the members of those castes and it seems that the state

was not allowed to interfere with their customary right of deli-

vering justice.
1 a

(vi) Classification of Law under the Marathas: As already
seen in Chapter II, Shivaji tried to organise his administrative and

judicial machinery on the lines of the Hindu Law and Polity with such

modifications as suited his times. 34 The Law under the Marathas
could be therefore classified as followrs ln

7 MIS 8.40, 18.8 and 20.120. Decisions, p. 10. SL p. 117. DIMA (1834),
p. 145. Appendix-A I, Nos. 18, 50 etc.

8 SL p. 208.

9 KHARE, AHihasik Lckha Samgraha, Vol. 10, No. 4006.

KANE, 'Vyavaharamayukha' , Introduction, pp. XLI ff.

10. SPD 43.61, 130.

11 Ibid. 43.9.

12 MIS 18, pp. 9, 24. SCS 1, pp. 35, 39. ASS 4.37. Appendix-B I.
Nos. 7, 8, 13.

13 BIMQ II, pp. 134, 135.

14 Vide, Chapter II, pp. 40, 48.

15 Cf. Mitaksara on 'Yajiiavalkya' I, 1. Sabhasad, pp. 84, ff. SL pp.
122 ff. AVV I, p. 24. BIMQ 28. No. 12. Mahikavatichi Bakhar, p. 55.

'
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The Dharma (Law)

I

Srauta

(based on the Vedas)

Smarta (based on

the Smritis

Sistacara (the

behaviour of the

respected in society)

i

Vw^Asrama-Jati
Dharma (of classes,

stages in life and

caste) .

DhGuna Dharma

(conferred upon by
some special rites)

i

Vyavahara (litigation)

Naimittika (such

as Prayascitta)

Vyavahara Matrka

(judicial procedure)

Vyavahara Paddni (topics of

substantive law)

Artha-Mula (civil) Danda-Mula (criminal)

(state punishment)

Deva-danda

(religious or

spiritual punishment)

Jati-danda

(caste punishment)
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(vii) Some interesting points of civil law found in our de-

cisions :

About Marriage: Unless and until, the marriage sacrifice or

'vivaha Homa' was performed the marriage of a person of Brahmin

caste would not become valid. 16

Peshwa Balajirav prohibited in 1744-5, the practice of giving

one's own daughter to one's sister's son, in marriage (matula kanya-

parinaya) which prevailed amongst the Yajurvedi Brahmins of north

Konkan. 17

Two unusual types of marriage, the 'Pisaca' (forced) and the

'Gdndharva' (love) are mentioned, but the former type is con-

demned. 18

Self-acquired property: Letter numbers 126, 127 and 169

from the Rajwade Vol. XX refer to this subject. They belong to

the latter part of the 17th century. The first letter does not allow

a share in the property self-acquired by a person, already separated
and without any kind of help from other brothers. The Mitaksara
is quoted. In the remaining two letters an attempt is made to bring
about a reconcialition between the parties and the Law is set aside.

Law of Sonship : The rights of the son of a legally married

wife, though younger in age, were decreed, setting aside the claims
of a son, older in age but from wife of Paf-marriage. ltt

(1771 A.D.)

The son of a female slave of a Brahman had no right to the

Joshi Watan of his father.20 (1755 A.D.)

The 'Palak putra' who was not of the same caste had no right
to the property of the person who brought him up.

21
(1654 A.D.)

A Dattaka or adopted son : A widow could adopt as son, after

the death of her husband having no son, a male child from her OWR
family ($va-gotra) and in the absence of such a one, a child from some

16 SPD 43.52, 53. PD 8, pp. 260-1.

17 PD 2, p. 198.

18 SPD 43.73 and MIS 15.279.
19 PD 7, p. 182.

20 Ibid., 2. p. 27.
21 SCS 5.921.
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other family (Para-gotra 1700 A.D.)
2
*. The confirmation by the

Goto, or villagers and by the government was quite essential for the

legal validity of the adoption. The former was taken by holding the

meeting of the Gota, while the latter by procuring a sanad from

government.
23

The son of a daughter or one from a different family could

not be adopted.
24 (1767 A.D.)

Right to inheritance: A widow had a right to the property

of her deceased husband, separated and having no son behind him.25

A daughter's son had no right to the property of the father

of his mother, unless a 'Baksispatra' had taken place.
20

If a person married a second wife at his will and without

any fault of his first wife, she could sue her husband for maintenance

(1761 A.D.).
27 A widowed daughter-in-law had a right of main-

tenance from her father-in-law (1614 A.D.).-
S A woman's right to

maintenance and to her own property (stridhana) was recognised

(1755 A.D.).
20

A Maratha lady (widow) having died without issue, her pro-

perty, together with her female slave, was ordered to^he given to

ner husband's sister's son being the nearest living relative (1752

(1755 A.D.)
29

The property of an heirless person, belonging to 'Paradeshi

caste' was conferred according to custom on his Guru.* 1

The property of an heirless person went to government.-'*
1'

22 SCS 9.94. Narsipur Savant I, No. 1.

23 SCS 4.676-7, PD 2, p. 208, Ibid., 7 p. 339 (on p. 341 there is a re-

ference to 'wak-datta-putra'). Ibid. 8, pp. 69, 278. Ibid. 5.211. Appendix-B
II, No. 36.

24 PD 7, p. 167.

25 MIS 18.8 (Ydjfiavalkya and Miiaksaro quoted). SPD 22.230 and
23.3, 4, 39. PD 7, p. 176.

26 PD 7, p. 61.

27 SPD 23.121.
28 SCS 2.288.

29 SPD 43.142.
30 PD 1, p. 182.
31 PD 7, p. 182.

32 PD 2.23 and 7.859.
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II

PROCEDURE

I TRIAL BY A MAJLIS (1400-1750 A.D.)

(i) Proper Forum: From the analysis of Mahzars it appears

that the plantiff was at liberty to choose the place for the institu-

tion of his suit. 39 But in most cases a complaint was first brought

to the Havaldar of a Tarf or Paragana, within whose jurisdiction

the complainant generally resided." 4 The Brahnwmbha and the Jati-

sabha were the proper authorities to hear the causes pertaining to reli-

gion and caste,-'
1 "' and therefore such suits, if brought before the govern-

ment authorities, were transferred to the said Sabhas for trial.
516 On

33 MIS 20, p. 92. ASS 5.61, 70. Appendix-A 1, Nos. 4, 2G, 44, 100, etc.

The following passage from a statement (Karma) dated 1721 A.D.

submitted by Konde Mokadam, in a dispute between the said person and the
Dvshamukh of Shivapur regarding the Deshamnkhi rights of the village
Kelt1 in Tarf Khcd, from Poona district, is notable from the point of pro-
cedure in general

ur

ift?r

'TtcTPT ^ ^T^PT 4lf^ ^t ^T cffa

34 Appendix-A I, Nos. 2, 5, 6, 7, 9, 10, 21, 22, 31, 87, 48, 61, 65, 71,
tc. BIMQ VI, pp. 68, 71.

35 SCS 2.353, BIMQ II, pp. 134-5.

36 ASS 1.179. SCS 2.363.
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the whole, it appears that trial on the same spot where the cause of

dispute originated was always preferred.
87

(ii) The Plaint (Kwrina or Takrir) : It contained in detail

the cause of dispute.
38

On a complaint being instituted, the government officer, em-

powered to take cognizance of it, summoned the Majlis (court) him-

self or with the help of the Deshamukh.39 Then the suit was tried

by the Majlis in the following manner.

(iii) The place and time of a Majlis: The meeting of a

Majlis was generally held under the shade of holy Fig tree ( ^[^j

tffar ffaoSP^T <rrc )
on the hi^h Platform built round it, for sitting pur-

poses,
40 near the populated part, of a village ( <nstf ),

or in the house

of a Deshamukh,41 or in some well-known temple in the village.
4-

But it seldom met at 'Chavadi' or the village tax or revenue collect-

ing house.43 At holy places the meeting was held on a 'Dharmachau-

thara', which was a permanently built open place.
44

The meetings of Majlis were seasonal4 * and it seems that by
far the largest number was held in the month of 'Jyeshtha* (June)
or 'Magha' (February), when the rural community is generally

free.45-

(iv) The working of a Majlis: The chairman of the meet-

ing was called Sabha-Nayak. The Deshamukh acted as a chairman
of a Paragana Majlis,

46 the Mokadam of a village Majlis,*
7 the Shete

of a Petha or a Kasba Majlis,*
8 while the Dharmadhikari presided

37 SCS 7.38, 44 etc. Athaghare papers in B.I.M., Poona.
38 MIS 17.4. Ibid. 20.41. ASS 5.61, 70.

39 Appendix-A I, Nos. 6, 7, 10, 90; 11, 23.

40 Appendix-A I, Nos. 77, 88, 97; ASS 3.306.

41 Appendix-A I, Nos. 113, 149.

42 Appendix-A I, Nos. 11, 38, 87, 88, 90. MIS 20.54.
43 Appendix-A I, 97. 'In the absence of a Chavadi or town-hall the

meeting was held at Par on Pandhari' EIP (1826) IV, p. 541.
44 MIS 15.6.

45 SCS 1.22. ASS 5.70
45a Appendix-A I, 'Time analysis of Mahzars'.
46 MIS 15.430.

47 SCS 3, p. 172.
48 SCS 2.97.
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over a Brahmasabha at holy places.
49 A class of persons expert in

traditional law, known as, 'Pariksaka' or 'Prd6nika' or 'MahaprAi-

nika Mayevat', played an important part as interrogatories, during

the course of the trial.50 We meet this (professional) class generally

at places well known for dispensing justice, such as, Pali (Satara),

Jejuri (Poona), and Saswad (Poona).61

(v) Hearing of the suit5 * and decision: The complainant's

(Agrcwadi or Dai) plaint (Takrir), wherein he set forth the causes

of action, was taken up at first and considered in detail. The defen-

dant (Pascimavadi or Mudai) was then summoned (Talab karun

anane) before the assembly by the government officers concerned, a

policeman (Naikwadi, Berad or Mahar) being sent to bring him. The
'Masala' or a summons fee was frequently imposed on the person sum-

moned, for the maintenance of the police, till he was personally

brought before the court.63

Statement (Takrir) of a defendant or Pascimavadi:

On his appearance in the assembly, the substance of the plaint
was read out to him and he was called upon to defend himself on
the point in dispute, which being done, his statement was recorded
in detail. If the defendant denied the claim set forth by the plaintiff,
then the action continued further.

Their agreement to abide by the decision of the Majlis (Rajinama)
and security for good behaviour (Vartanuk Jamin) were taken:

Then if the litigants agreed to the final decision by the Majlis
of the Diwan and the Gota of the same place, a written engagement
(Rajinama) affixed by one or two witnesses was taken down from each

49 MIS 15.6 and 20, p. 279.
60 Decisions, p. 21. SCS 7.21, p. 31. 5.768, 959, p. 237. MIS 18.41. 20 44and 3, p. 118. Ramadas (1842) Nos. 63-4, p. 38 etc.
51 Ibid.

A % SHIV-PERIOD--SCS 2.98, 103; 3.637 and 4.699. MIS 18.6.18 and 20.217

* oVtn*n
m^8' 0p

xT
C1
V. pp

' 20 ff> SHAHU-PERIOD-M/S 3.135 and 20.44

rti
1^^ g et

53 SCS 7, p. 70 and 5.876, etc.
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of them, to submit to the final award of the same Majlis. Very often

each of them was asked to give a security for presence in the court,

proper behavior (Vartanuk Jamin) during the course of trial and

for the execution of decree after the final award. 54

The plaint and the defendant's statement were then considered

by the assembly (sabha) after which the plaintiff was called for his

replication (Pursis) and the defendant for his rejoinder (Pursis).

Evidence produced by the parties was then thoroughly examined and

the conclusion was drawn therefrom. Thus, after the full hearing

the members of the Majlis passed the decree* (Mahzar), affixed their

designations and delivered it to the party in whose favour the suit

was decided.

(vi) The time required for the final decision: It seems that

two to four sittings were required to pass the final draft of the

award/' In a certain case, a period of about three months was found

necessary to come to the final decision from the time of the institu-

54 SCS 2, p. 134. MIS 21.111. Appendix-B I, Nos. (for the presence)
4, 11, 14; Appendix-B II, No. 61.

55 The term Mahzar According to WILSON the word Mahzar is de-

rived from the Arabic word 'Hzar
1 (being present) and its meaning is

"A general application or representation, a statement laid before a judge,
a public attestation or a document attested by a number of persons profes-
sing to be cognizant of the circumstances of the case and submitted with
their signatures, to the court; also in Northern Sarkars a written agree-
ment given by Rayats conjointly to the government for the performance of

any duty.'* (WiLSON, Glossary, p. 320). Sometimes the word Nama (P.)
is affixed to it and it means a collective attestation, a list or roll of persons
present ( WILSON Glossary, p. 321). The word Mahzarnama is often found in

our documents from the territory of North Konkan and the Tapa Kanad
Khvra from the Maval territory (cf. Appendix-A I, Nos. 4, 49, 100, 36,
82, 140 and 141 etc.)

Fatawa-i-Alamffiri defines the word as follows <4
'Muhzir' is the

plural of Muhzur which means an 'appearance', and 'sijilat' is the plural of

'sijiV which means decree. The Muhzur contains a statement of the claim,
the denial and the depositions of the witness. The 'SijiV contains a repetition
verbatim of the Muhzur, and also of the words of the witnesses, after which
there is a record of the subsequent proceedings upto the final decree. When
there is an avoidance it forms the subject of a separate Muhzur and sijil".
(BAILLIE, A Digest of Muhamadan Law, p. 753).

The classification of 151 Mahzars given in Appendix-A I, (Introductory
portion) supports the meaning of the term given by Wilson and the Fatawa,
and it is clear from the analysis that our Mahzars of disputes include in them
even the essential features of the 'sijil.'

56 MIS 20.44, Athaghare Papers in B.I. Mandal, Poona.
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tion of a suit. 57 It was the duty of the government officers to watch

the proceedings of the Majlis and undue delay in decision was never

allowed.58

(vii) The form of a Mahzar or decision: According to

Fatawa-i-Alamgiri the form of a Mahzar to establish debt follows

as under 59

1. Tusmeea (that is the formula. "In the name of the most
merciful God".)

2. The Judge his nawie, title, lineage etc. The name of the

ruler who appointed him, date, beginning of the Muhzur
"Tmweea, appeared at the seat of judgment in the city
of Bookhara, before Judge

"

3. Jf the claimant and the defendant are known to the Judge
personally, he should write their names, lineage etc.

4. If not known personally, then he should write "Appeared
such a man who said, he is such a one etc."

5. Description of the claim in detail.

6. If the claim is admitted by the other party, then the
Muhzar ends.

7. If the claim is denied, it proceeds further as follows
The claimant has to bring his witnesses, their names,
lineage, and Musjid where they worship are recorded.
The words of their testimony are written on a piece of
paper in Persian language, so that the associate of the
Judge (Sahib Mujlis) may read it to the witnesses in the
Judge's presence afterwards.

57 Appendix-B I, No. 4.

58 Athagkarc papers.

59 BAILLIB, op. cit. pp. 754 ff. Only main features of the form ar
noted above.



78 THE JUDICIAL SYSTEM OP THE MARATHAS

8. The form of a testimony is given.

9. Then the associate of the sitting should read the words of

the witnesses.

10. The Judge should say to the witnesses, "Have you heard

the words of the testimony and do you testify so from

beginning to end?" Whereupon they say, "We have heard

and we do testify so/' Then the Judge should say to each

of them, "Say that I give this testimony as the Kwaja
Imam had heard

"

11. And when they come to this, he should write in the

MaJizur after writing the names and lineage etc. of the

witnesses and their places of abode, Musjid, "Then these

witnesses testified etc."

Form of a sijil on the proceeding claim :

"After Tusmeea saith Judge such an one (and then proceeds
as in Muhzar verbatim to the end) after which the sijil proceeds,

"Then I heard the words of their testimony and I established or

entered it among the bound Muhzurs in the Khuruth (or bag) of

orders." If the defendant does not object to the witnesses the sijil

then records the claim of the plaintiff in detail and should end thus

"I have written the sijil as proof in his favour and have called upon
just learned and trustworthy persons among those present to attest

it. All this on such a day and such a year." But if the validity

of the witnesses is challenged, then inquiry regarding their autho-

rity is made with the help of the purgators of the district. And
then if satisfied with it the Judge may grant sijil. This is the general
form of a sijil to be varied only in the statement of the claim.

The contents of 'Jayapatra* (judgment) according to Hindu Law
Books :

"It was to contain a brief statement of the plaint, the reply,
the evidence, the depositions of witnesses, discussion thereof, argu-
ments, the smrti texts applicable, the opinion of the sabhya$, the

decision and the relief granted, and should be signed by the Chief
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Justice and bear the royal seal....The Mit. quotes a Smrti text (on

Ydj. 11.91) that other members of the assembly (who are not judges)

proficient in Sm^ti may also sign the judgment to show that the de-

cision is acceptable to them also."60

By comparing the above forms of Persian and Hindu judg-

ments, with our Mahzars of dispute (cf. Appendix A I, Nos. 67,

90, 103, 131, 132 etc. Mahzar specimen No. 1 and Appendix-B I,

No. 4.) we find:

1. That the ending portion of our Mahzar includes in it some
of the important features of the sijil.

2. That the form of our Mahzar varies greatly from that

of the Persian Mahzar and that it is closely akin to that

of the 'Jayapatra' described in the Smrtis.

3. That the Hindu legal terminology was partly replaced

by the Persian one, but the system of legal procedure
seems to have remained unchanged.

(viii) The writing of a Mahzar: The Deshakulakarni and
Kulakarni were the usual scribes of the Majlis. The former carried

out all kinds of writing work at the Paragana headquarters, while

the latter that of a Kasba or a village. Mahajan was to do the same
work at the place of a mart or Petha. None of them was allowed to

encroach upon the rights of the other.61 It seems that they received

60 KANE, History of DharmaAastra, III, p. 380, Foot Note No. 598.

by
p. 684 ); sprfa^^roWTBTPT 'Efjj^R ^Tuft^ I ^r^Kgi<* ^ ^^H^f^iJi^ci II

n*i*icirwtari; twywi fri <^K*i

q. by ft3r on *TT. II 91 and mr p. 684; ^f
i ir? t^iirieii er ^ spTRrwr n i tj^ctf ti*<itri ^HSTTR?! \\

q. by Firlfa. 11.57. snrrcr^re ^^ wi^u^ift<: ftraT: i ^rr ^^j^f
. ( 263 ) q. by. wfih-. II, p. 57, q. fir^r. on

r. 11,91 ( without name )

61 SCS 3.449, 454 and SL p. 18.
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a small customary fee in money for copying the legal documents from

the litigants/
5- The Deshapande and the Kulakarni thus wrote the

Mahzars for their respective localities.63

The Mahzar was generally written on a paper and rarely in-

scribed on a metal.* 1 The length of such a Mahzar varied from 5 to

20 feet and breadth from 4 to 6 inches. It was not a single long

sheet, but was a joined one prepared by pasting together short pieces

of handmade paper, ordinarily of the same size. On the back side,

seals were put cm the joints, to guard against tampering with the

document. <in The ink used for writing seems to have been non-corro-

sive, black in colour and long lasting. The first few lines at the

beginning, and the main body at the end, were written by the Desha-

pande or the Kulakarni of the place, in their own hand-writings.

The names of the different Watandars who attended the meet-

ing were written by their own scribes and they only added their

signs of designation, the 'plough', 'balance' etc. It seems, the pro-

cess of taking signatures of different members, continued for a few

days after the meeting, and there a final date on which the writing

ended, is sometimes recorded before closing the Mahzar. These were

always preserved, folded in tubes of Bamboo or in pots made up of

stones popularly known as 'Dagadi'.

(ix) Execution of decrees: The government officer who
supervised the proceedings of a Majlis, and before whom the com-

plaint was first lodged, was responsible for the execution of the award
of a Majlis and he issued orders to his subordinates to do the need-

ful. 66 The 'Watan patron' from the Shahu Diary and those published
in 'Decisions' are all of them^of the nature of orders issued for the

execution of a decision by a Majlis^ The 'Wartanuk Jamiri or

62 BIMS (1837), p. 140.. Decision, p. 10.

63 SCS 3.454 and SL 18.

64 SCS 5.974.

65 Appendix-A I, Specimen No. 1.

66 SCS 1.4, pp. 23-8. MIS 21.111 and 112.

67 PD 1, pp. 155-69. Decisions, 1 to 17.
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security taken for the right behaviour of the party ensured the proper

execution of the decree/8

(x) Transference of a case or appeal: While a suit was

being tried, much attention was paid to the satisfaction of the par-

ties in dispute.
69 If they requested for a transference of the suit to

some other place (thai) their request was generally granted.
70 If

the litigants were convinced that they could not hope to get justice

from the Majlis of the place of origination of dispute, they were

given another 'Thai' if asked for.71 And lastly, if the Majlis of .the

place of institution (Mayathal) thought it necessary, the case was
referred to some other place in the interest of correct justice.

72 The

judicial procedure followed by the Majlis of a 'Thai' was the same as

described above. The final award was known as 'Thalpatra'. After

getting the Thalpatra, the Majlis of the Mayathal issued the Mahzar
in the favour of the party which had proved its claim.73 Cases per-

taining to religion were always referred to the Brdhmasabha of the

holy places.
74

There was no definite gradation of courts with their well de-

fined jurisdiction in those bygone times and therefore no properly

constituted court of appeal as such. The decision of a local court

was generally taken up to a higher authority for revision, the autho-

rities rising with the higher administrative units one above the other.7*

(xi) Court Fees : There were no fixed rules as regards court

fees. The Diwan or government officer could demand 'Harki' or 'Gun-

hegari
9 from the parties, successful or defeated respectively, if they

had laid down a stake or wager (katba of flan, /tnti,(rtJ3Kfr% 35^)
before the trial, to the effect that the party who would succeed should

pay so much money as 'Harki' or 'Sherni' and the one who would fail

68 SCS 2.103.

69 Decisions, pp. 18, 43. PD 1, pp. 156, 177, 179.

70 MIS 20.30.

71 Ibid. 16.6.

72 SCS 3.637 and 8.70-1. MIS 20.217, SL 2.12, p. IS.Ramda* (1860)
Nos. 195-6, p. 166.

73 SCS 8.70, 71.

74 ASS 1,179. BIMQ XXIX, pp. 36-9.

75 BIMQ VI, pp. 67-8. SCS 1, PP. 23, 94. and 7, p. 6$ and 6.959.
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should pay so much money (Horn) as a fine.76 The successful party

often willingly paid to government a sum of money which was

known as 'khusi sherni'.77

But the public officers generally collected dues known as 'Harki'

or shcrni' from the successful party, according to his capacity and the

nature of the subject of dispute before granting Khurdakhat9
or

Watan-patra (of Shahu period), for the enjoyment of Watan and issu-

ing orders to local officers for the proper execution of the decree.78

it appears that if the party in whose favour, the suit was decided,

be unable to pay the dues, then a document known as 'Yadi-Watan-

patra' or 'summary of Watanpatra' was granted to him.79

The members of the Gota received a sumptuous dinner and

presents of valuable cloth from the successful party for granting the

Mahzar.80

(xii) Special rules of procedure:

Attachment of property : If the case was complicated, the

estate or the Watan was ordered to be placed under government

custody, till it was finally adjudicated.
81

Civil imprisonment: Sometimes parties were kept in custody
till the trial continued.82

The plea of 'res fudicata': The plea of 'res judicata' was
often established by the production of Mahzars of previous times

or regimes. But in such cases, even the previous decision was some-

times revised and if necessary witnesses who had put their signa-

tures to the decision were re-examined.83

Law of Limitation: The modern law of limitation was un-

known and a complaint coulcf be lodged at any time.

76 SCS 4.699. MIS 20, p. 281. Appendix-B I, Nos. 1, 29.

77 SCS 5.836.

78 Decisions, Nos. 1-9. PD 1, pp. 156 ff. Appendix-B I, Nos. 7-14.

79 Decisions Nos. 9, 10 and 168.
80 MIS 16.69. BIMS (1836), p. 61. Decisions, No. 7. Appendix-B II,

No. 67.

81 SCS 1, p. 23.
82 Appendix-A I, Nos. 46, 56, 65.

83 SCS 8.70, Appendix-B I, Nos. 11, 15 etc.
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Ex-parte decision: Ex-parte decision was sometimes given.

In such cases the Majlis waited for the presence of the defendant

for a few days, and if he did not present himself before the court

within those days, the decree was finally passed.
84

II TRIAL BY A PANCHAYAT: (1750-1818A.D.)

As already seen in Chapter III, the Majlis fell into disuse after

1750 A.D. and the system of trial by a Panchayat became popular

during the Peshwa period. The proceedings of a Panchayat were as

follows :

(i) Proper Forum : The complainant had the choice of the

place in instituting a suit. It seems that in most cases, the com-

plaint was lodged at first either before the Kamavisdar or the Sub-

hedar in whose jurisdiction the plaintiff lived.85 Cases brought to

the higher authorities directly were referred to their subordinates,

by them. 86 Suits involving religious points were transferred to holy

places.
87 Trial by a Pcmchayat was the accepted principle of law and

the public officer tried the causes generally with the help of a Pan-

chayat.
88

(ii) The working of a Panchayat: The judicial proceedings
described above were also followed by the Panchayat without any
alteration. The award of a Panchayat was known as 'Saransha'

or summary. After its final approval by 'the government officer

before whom the plaint was lodged, in the first instance, a Nivad-

patra (judgment) was granted to the person in whose favour the case

was decided.89

(iii) The working of the chief judicial tribunal of the Peshwas :

1. Under Ramashastri This famous Shastri could not decide the

84. BIMQ VI, p. 71. SL pp. 32-3. MIS 20.207 and SPD 31.73 etc.

85 Gune I. 50, 55, 64. Pendse, p. 39. Khare, 4.41. PD 7.636, p. 40. 8.862

and 3, pp. 284, 288, 294. Appendix-B I, No. 23 and II, Nos. 15, 24, 25, 45, 50
etc.

86 PD 7.541, Gune I, No. 27.

87 PD 7.536.

88 As to the appointment and composition of a Panchayat cf. Chapter
III, i \

89 SPD 45, pp. 136-7. Athalye I, 70, 88. Vide Footnote No. 85,

Appendix-B V. LUMSDEN'S Report, VI, VII.
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suits by himself alone ; he beared them by appointing Panchayats-*

It seems, his court sat in the 'Ganesh Mahal' of the well-known palace

of the Peshwa, the 'Shanavarawada' at Poona.91 An 'Amin*

(assistant) and some 'Daftardws
9

or karkuns helped him in his judi-

cial work.

The plaintiff and the defendant handed over their plaint (Arji)

and statement (jabani) respectively to the Amin. The Amin, then

examined them and gave them to the Daftardar, who prepared a

list of questions (sawal) to be put to the defendant and got from him

replies (jawab) thereto. Similarly the Amin used to go through
the original documents of the evidence produced by the litigants. Their

copies were procured from them and kept in the record. Documents

of various cases were preserved, but no register seems to have been

maintained for the same. The copy of the 'sdrdmsa* or award of a

Panchayat was always kept in the record, but the original of the

'saramsa' was handed over to the state secretariat ( fczjQfcft ft*nr )

of the Peshwas. Then with the help of the 'saramsa' the final 'Nivad-

patra' of the Peshwa was issued, after receiving the due fees from
the state secretariat92

The number of disputes decided by Ramashastri, during his

tenure of about 25 years was 1378.93

2. Under Balashastri Tokekar: Balashastri acted as the chief

justice during the reign of Bajirav II. He had ten to twelve karkuns

and a party of Shibandi (peons) on his establishment. When any

trifling complaint was lodged, it was inquired into and adjudicated

by some of these karkuns. The Panchayat was convened only in

cases of Watan suits and important disputes, and a friend of Bala-

shastri supervised it.
94

(iv) The time required for the decision of a Panchayat
LUMSDEN observes on this point as follows: "Litigations involving
the disposal of Watans of Deshamukhs and Deshapandes and Patils,

90 SPD 45, p. 137. MIS 11. 1, 3.

91 MIS 11, p. 4.

92 SPD 45, 48, pp. 140, 141.
93 Appendix-B V, Lumsdcn's Report, X.
94 EIP (1826) IV, p. 228.
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inheritance of Enam, and boundary disputes, seldom end expeditiously

in two years, in most instances, in five years, in a few instances

spun out to, ten or twelve years, a very few not decided, in all 22 years

of Nana's time."95

(v) The form of a Nivadpatra or decision of a Panchayat:
The seal of the royal authority granting Nivadpatra was given at

the top or at the end, then the statement of both the parties (Tak-

rirs), then the pleadings (Pursis), the summary of documents ex-

hibited on each side, depositions of the witnesses, concluding re-

marks of the Panchas, the sum of money levied as a fee inserted by
the Fadnis in his own hand-writing and the endorsement of the

Mujumdar, one after the other.96

As seen above the award of a Panchayat known as 'saramsa'

was not final, but it required the approval of the government offi-

cer concerned to pass the decree. Thus, the Nivadpatra is purely a

state document and it was the royal sanction that gave it validity,

while it was rather the popular sanction that gave validity to the

Mahzar and not only the royal one.97 Thus the judicial powers of

the people or the 'Gota' were passed into the hands of the royal

officers during the latter part of the 18th century.

(vi) Execution of the decision (Nivadpatra) : It appears
that the public officer of the place where the suit was instituted,

granted a NivadpatrcC embodying the award of the Panchas and issued

orders to other local officers for its execution.98

(vii) Appeal or Finality: The party dissatisfied with the

decision of a Panchayat appointed by the local government officer

used to go in appeal to the Peshwa at Poona. Then an inquiry was
made about the previous decision and, if necessary, a new Panchayat
was appointed, with the approval of the Chief Justice.99

(viii) Court Fees: There is more evidence on the record

about the court fees, under the Peshwas, than during the pre-Peshwa

95 Appendix-B V, Lumsden's Report, X.
96 SPD 45.48. Appendix-B V, Lumsden's Report, VII. ASS 4.96 and

Gune 1.55. Athalye 1.70.

97 Vide, Chapter IV.
98 Decisions, No. 18. Athalye 1.70.88, Gune I, No. 64.
99 PD 7.536. Pendse, 4.15.
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period. Fees paid by the successful party and his defeated oppo-

nent were known as 'Harkt or 'Sherni' and Gunhegari respectively

as before. The amount of the sum to be recovered was never fixed.

But it seems that a large sum was levied on a successful party in

Watan disputes and such a big sum was often recovered by instal-

ments.100 Sometimes creditors paid the sum on behalf of the litigant,

if he had no money and recovered it from him afterwards.101 No

Nivadpatra was granted unless the government fee was remitted. 102

As to the members of the Panchayat, generally they received

no reward or fee. If they had experienced much trouble, the suc-

cessful party of his own free will and pleasure made the present

of a 'Shela' or a 'Pagota' to the members of the Panchayat.
108

(ix) Special rules of procedure Law of Limitation : Accord-

ing to LUMSDEN, if the right to a Watan were to be disputed by a

claimant within 100 years, his suit was not barred. For personal

property a good claim was not barred, by any specific number of

years, but the interest on money was limited to double the amount,
and on grain to the quantity allowed by Hindu Law, being triple.

104

Ex-parte decision: When either party pending the investi-

gation made default in attendance, the business was nevertheless

proceeded with and a decree passed. It was usual to record the

nature of the default, in the 'Saramsa' in order that the party who
had absented himself might on a further occasion require a revi-

sion. 105

100 Appendix-B II, Nos. 22, 32.

101 Ibid. No. 17. PD 2.47.

102 Decision, No. 18, Athalye I, 88.
103 SPD 45.48. Appendix-B V, Lumsden's Report, V.
104 Appendix-B V, Lumsden's Report, III.

105 Ibid., Lumsden's Report, III.



LAW, PROCEDURE, EVIDENCE, ORDEALS AND OTHER TOPICS 87

III

EVIDENCE AND ORDEAL

After having described the form of judicial procedure in general,

we shall turn to the nature of evidence or proof, which may be classi-

fied as follows :

Pramana or Kriya (Proof)

|

(I) Manusi kriya (II) Daivi kriya

(Human evidence) (Divine proof).

1- Kagadapatra 2. Bhogavatd or 3. Gohi or Saksi

or Likhita Bhukti (Possession) (Witnesses)

(Documents).

The nature of evidence during the pre-Peshwa period slightly

differs from that of the Peshwa period. The terms Kagadapatra,

Bhogwvata and Gohi were in common use during the Sultanate-period,

while the phrase 'Likhita-Bhukta-Saksinisi' (fc5f^^^^reffseems *

have become popular under the Peshwas. On the other hand the

forms of ordeals remained the same till the end of the Maratha Raj.

I THE HUMAN EVIDENCE (Period 11300-1650 A.D.)

1. Kagadapatra (Documents) Documents properly written

and sealed were only admissible as evidence, while the copies of

originals were never accepted.
106 In the absence of original docu-

ments copies were occasionally taken into consideration, but no final

decision was given on copies unless these were supported by other

evidence. 107 The members of the Sabha could easily detect the

forged documents.108 Sometimes the persons who had attached

their witnesses to documents were, if necessary, summoned and re-

examined.109 For different kinds of documents see, BIMA (1832)

pp. 65-7.).

106 MIS 18.4, 20.44 and 21.111. SCS 3.475. PD 1, pp. 166 If. Appendix-P,
Nos. 1 to 15.

107 Ibid. ASS 4, p. 71.

108 Appendix-B I, Nos. 7-14.

109 SCS 1, p. 15. Appendix-B I,
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2. Bhogavata (Possession) : An order of right to an offer

may be there, but in the absence of actual enjoyment the title could not

be established. But it does not seem that there was a definite limit

of a certain period for the valid possession.
110 Malik Ambar recog-

nised the validity of a title if there was an uninterrupted possession

for more than 20 years,
111 The Deshamukhi Watan of Jagadale was

granted to him during the times of Rajaram, though he did not enjoy

it for a long period.
112 Shahu bestowed on one Brahme a piece of

land, which was not in his possession for more than SO years.
118

3. Gohi or Saksi : The proof by means of 'Goh? or 'Sadi
9 was quite

popular and in the absence of documents, 'Gohi
9 was resorted to.114

Gohidars, Sadidars or Saksidar were the members of the 'Pandhcm?

(populated part) of a village, including, Mokadams, Patils, Kulakarnis

and Balutas, mostly from the litigant's native place,
115 or a few Watan-

dars from the adjoining villages,
11 * or persons named by the liti-

gants.
137

Their attendance was procured by issuing summons with the

help of the local officer concerned. Sometimes a Naikwadi or Mahar

(police) was sent to fetch them. 318 On their arrival they were often

kept under guard.119

Their statements were generally taken down before the image
of some well-known local deity, or in the bed of a holy river, in the

presence of the parties and the members of the assembly.
120 Before

taking their witnesses a solemn appeal was made to them, so that they
should speak the truth. It was known as 'Kriya? or 'Sapath

9

(oath) ,
121

110 SCS 1, p. 35. 3.432. PD 1, p. 157. Appendix-B I, NOB. 7, 14.

111 SCS I, p. 23.

112 MIS 15.21.

113 Ibid. 15.453.

114 Appendix-A I, Nos. 33, 61, 65, 69, 73, 93, 115, 153. PD 1, pp. 160,
163, 175-6. Decisions, p. 19. Ramdas (1860) Nos. 195-6, No. 6. Appendix-B
I, Nos. 1-14.

115 SCS 1.27, 2.356, MIS 20.30. PD 1, pp. 160, 166.
116 SCS 4.721, 7.57. Decisions, p. 19 etc.

117 SCS 3.638, ASS 1, p. 144.
118 Decisions, p. 19.

119 Appendix-A I, Nos. 65, 93, 115 etc.

120 MIS 20.30, 217 p. 333. SCS 7.57 etc.

121 Ramdas (1860), Nos. 195-6, No. 6, p. 38. Decision*, p. 20.
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The 'Sapath' or 'Kriya' consisted of two parts. Of these the first

part included religious and customary performances, necessary to

create a holy atmosphere, such as, bathing in the holy river or well

near the temple; putting round their (witnesses') necks garlands of

basil or 'Tulasi
9

leaves, placing upon their head, leaves of the 'Bela' tree

and flowers offered to the image, together with the holy ashes, and

drawing seven consentric circles by water from the pots (Kunda)

of a shoemaker (^rmrcf* )
and painter ( <<iKfra )

within which

they were to stand while giving witnesses, while the latter part
contained long exhortations addressed to them by the 'Sabhanaik' re-

lating to the importance of high worth of truth and mentioned grave

sins which would befall them and their forefathers if they would

give untruthful testimony, and it ended with a request to them to

speak the truth remembering their forty-two generations.
122

(
^

MANU lays down different modes of exhortations to different

Varnas. And the one described above corresponds to the exhortation

prescribed by him for witnesses belonging to Sudra Varna. 1** Another

important work on Hindu Law points out that .this "exhortation is

not to depend purely on the caste but that Brahmanas (and others)

who tend kine, who engage in trade, who are craftsmen or actors,

who are menial servants and usurers should be treated as Sudras

(in matter of oaths)/'
124 And it seems from our 'Sadis' that Kula-

karni and Joshi though Brahmins were treated asi Sudras (along

with the Mokadams, Mirasdars and Balutas, while taking witnesses

during the period under review.125

122 MIS 20.30, 217, p. 333. SCS 7.57. Derisions, p. 20. Ramadas (1860)
Nos. 195-6, No. 6. Appendix-B I, N. 4. EIP IV, (1826) pp. 528 if.

The meaning of the terms Chambhar kunda, Rangar kunda is not quite
clear (see Glossary, p. xxi).

The following example of an appeal to the witnesses before taking their

depositions may be noted:

TPTT

123 Manu VIII.88. KANE, op. tit., pp. 348-4.
124 KANE, op. cit., p. 844
125 Ramdas (1860) Nos. 195-6, No. 6, pp. 37-46. Deciw'otw, pp. 19-20.
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Such an examination of witnesses must have gone a long way
in checking the tendency to depose falsely.

The people in those days were God-fearing and religious-

minded and the cases of false evidence were probably rare. One

decision mentions that a person giving false evidence died soon

after.126

(PERIOD II (1750-1818 A.D.)

As for the documentary evidence there is nothing new to add to

the former practice. Those persons who prepared forged documents

were fined. 127

Uninterrupted enjoyment of a Watan for more than 100 years

established full title for a disputed Watan. 128

The mode of taking witnesses during the Peshwa regime was
as follows:

The parties suggested the names of their witnesses and an

agreement to rest satisfied with their evidence was taken from them.

If the witnesses resided at a distance from Poona, a karkun was

appointed to collect their 'Sadis' and he was sent to the village with

a letter addressed to the witnesses, to give their evidence, and a simi-

lar one to the Havaldar to assist him in his work. The witnesses were

conducted to the bank of a holy river or to a temple, where having
bathed or being placed in the precincts of the temple or mosque,

according to their faith, their depositions were separately taken down
one by one after which the clerk returned to Poona, with a certifi-

cate from the Mamlatdars129 of proceedings held. Persons giving
false evidence were fined.130

II ORDEAL

In the absence of documentary evidence and witnesses, the

device of getting divine proof was resorted to.131 Sometimes if the

parties were not satisfied with the evidence brought forth and as an

126 SL p. 61.

127 PD 2, 95. Ibid. 8, 911, 912. Appendix-B IV, Nos. 35, 37, 38, 39, 40.
128 Appendix , B V, Lumsden's Report, III.

129 Ibid., B II, Nos. 24, 58, 67, 85.
130 Ibid., B I, No. 24.

131 Derisions, p. 37, BIMQ VII, (i-iv), p. 9. SCS 5.882, MIS 21.8,
Appendix-A I, No. 2 etc.
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alternative, requested for trial by ordeal, their request was generally

granted.
182

(i) General procedure in a trial by an ordeal : If the Majlis of

the place of origination thought it necessary to try the suit by means
of divine proof, the litigants were sent to the place (thai) known for

ordeals, with a letter (Chirapatra) to the public officer of the place
and to the local Gots.138 After the proper performance of an ordeal a

'Thalapatra' containing the details of the ordeal and concluding re-

marks of the Gota, was given in favour of the party who had gone
through it successfully. On their return the Majlis of the Mayathal
issued its Mahzar on the basis of the Thalapatra. The presence of

the Government officer was absolutely necessary in the cases of trial by
an ordeal.134

(ii) Classification of Ordeals: The different types of ordeals

described in the following pages can be classified as under :

Divya (ordeal)

A Agni (or fire as a means
of proof).

B Divine intervention

within a fixed

period as a means
of proof.

(i) Rava Divya
(by heated piece

of metal)

(ii) Agni Divya
(by heated ball of

metal)

(iii) Airani

Divya (by heated

anvil).

1. Kriya Divya
(performance of

certain customary

religious rites.

2. Satya
or Belu-bhandar

3. Sapatha

(oath)

132 Derisions, pp. 20, 61. PD 1, p. 164. Ramdas (1842) 63-4, p. 20. (If
sometimes the real truth could not come out owing to the influence of the local
officer, the device of ordeal was allowed, Decision, p. 31).

133 SCS 5.831. MIS 20, p. 270 etc.

134 BIMQ VII, p. 9. ASS 4, pp. 68, 147 etc. PD 1, p. 165. SCS 1.22, p. 39.
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A Ordeals in which Agni or fire ivas used as a means of proof.

(i) Rava Divya (^ fewf )
or ordeal by means of a heated

piece of metal: From the documentary evidence on the record it

seems that, the 'Rava Divya
9 was in practice in Maharashtra for

almost a period of 500 years from the 13th to the 18th century. It

resembles greatly with the 'Taptcunasa Divya
9
of the Ndrada Smj-ti of

the 5th century A.D-185 An inscription of the Kadamb king Vira

Jayakeshideva, dated 1201 A.D., describes an ordeal named 'Pal Divya
9

which is also similar to our 'Rava Divya
9

.
139 Thus, it seems that

the Rava Divya was in vogue even during the late Hindu period in its

old form though not by name.

Description of the ordeal

Place and time: The Rava ordeal was generally performed
at some well known holy places and in most cases, in front of the

temple of God Siva. The following places were famous for the Rava
ordeal :

Shri Deva : Khatav, Shri Bhairav Sonori, Shri Kedareshwar

Shiraval, Shri Nagesh Poona, Shri Deva Daulatmangal, Shri

Hanumant Bamanoli, Shri Deva Kasba Sasvad, Jumma Mashid,
near Kasba Chipalun, Shri Martanda Bhairav Pali, (there are five

examples of Rava ordeals, performed at Pali), Shri Amriteshvara
Mohari Budrak, Shri Vajrajogini near Kalyan, Shri Deva Somesh-
vara Pashan (Poona).

187

Astrological Belief : A fixed period of four days from Saturday
fto Tuesday was usually selected for the performance of the ordeal.188

135 Narada Smrti I, Verses 236-48. Ramdas (1842) Nos. 63-4, p. 44.

136 JBBRAS, Old Series, IX, p. 304. Bombay Gazetteer I, (ii) p. 567.

The word 'Pal' according to KITTEL means .n Kannad 'an ingot or a bar of

gold or silver, which corresponds to 'Rava' in Marathi meaning a piece of
metal or any other thing.

137 Sarasvati-Mandir, Vol. IV, No. 1, MIS 18.3. SCS 1.9,5.831, 873 and
7.21 and 3.639 and 7.43. MIS 21.8 Ramadas (1842), op. cit, Decisions, pp.

21, 23, PD 1, p. 165. PD 7.563. 31, 35, 37, 44, 68, 71, 90 and 116.

138. Appendix-A I, Nos. 2, 8, 12, 16, 27.
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Procedure: The following things took place on Saturday.

Before starting the procedure a written agreement binding both

parties to abide by the decision of the ordeal was taken down which

was known as Rajninama or Takrir or Jabani199 and it was settled

that the 'Agravadi
9
or plaintiff should perform the ordeal.140 Then

the hands of the person wjio had to undergo the ordeal were washed by
means of lemon (Nimbu) and soap (sabun).

1*1 The signs on his

hands, if any, were noted. Afterwards the hands were bandaged
and sealed, and both parties were kept under guard142 (Adabkhana) .

[Sometimes the litigants observed fast on the same day.

Next day (Sunday) the ordeal took place at an astrolo-

gical superstitious moment and very early in the morning.148 A fixed

quantity of oil and ghee mixed together was heated in a vessel of

metal.144
. In the meanwhile the parties took bath in the holy

river or well near the temple and performed some religious rites and

worshipped God.145 Then a piece of paper generally known as 'Bha-

shapatra', 'Bhakhapatra', 'Shiropatra
9

, 'Shripatra
9

, 'Chirapatra' or

Bhalpatra' , recording the object of the ordeal was put on the fore-

head of the person who had to go through the ordeal.146 Then the

plaintiff (Agravadi) had to go over the seven concentric circles drawn
before the temple, 'being followed by the defendant* (Savali karane) .**

7

He then recited the contents of the 'Bhalpatra' placed on his head,

and took out the piece of metal (Rava) , thrown in the boiling mix-

ture of oil and ghee poured in a pot (Ravapatra) in the presence of

139 Ramadas (1842), Nos. 63-4, p. 20. SCS 1.9 and 7.21.

140 BIMQ VII (i-iv) p. 9. SCS 6.831 and 7.21. Decisions, pp. 49, 60 and
SL p. 11.

141 'Sarasvati Mandir', IV, No. 1, Appendix-A I, 2 refers to washer-
man who washed the hand.

142 Vide footnote No. 139, SCS 6.873. Ibid. 7.43.Appendix-A I, 2. in the

latter two examples the above procedure had taken place on Friday instead
of Saturday.

143 SCS 3.639. Ramadas (1842), Nos. 63-4. pp. 20 ff. There is only one
example in which the ordeal took place on Monday due to some occasional
disturbances (Decision p. 7).

144 BIMQ VII, p. 9, SCS 3.639, 5.873. Decision p. 17. Ramadat
(1842) , op. cit, Appendix-A 1.2.

145 SCS 1.9.

146 SCS 5.873, BIMQ VII, p. 9, Decisions, pp. 7.21,

147 Ibid.
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the assembly.
148 Sometimes with a view to testing the purity of

the boiling mixture a leaf of the betal creeper (Nagaveli), or some

quantity of corn was thrown in it; the former remained unfaded

while the latter blossomed into what they call Lahi. 1 *9

Then the palms of the person who took the piece of metal

(Rava) out of the oil were examined by thfe assembly, and bandaged
and sealed by the government clerk, after which both the litigants were

kept in custody.

On Tuesday, the bandage was taken off and the seals were

broken, in the presence of the Majlis and if there was no new mark
on the palm, he was declared successful and a Thalapatra was grant-

ed in his favour.

If a person suffered from cold (Jalawat) his nearest relative

was to perform the ordeal for him.150

This method of testing the truth was continued during the

Peshwa period.
151

Of some 16 examples of the Rava ordeal spread over a period of

500 years (1300-1800 A.D.) the procedure described above was fol-

lowed, verbatim, in almost all of them. Of these 13 were under-

taken for Watan suits, while the remaining three were gone through
for boundary disputes.

(ii) Agni Divya or the Fire Ordeal'. It was not so common or

popular as the Rava ordeal- There is only one example of it in the

published record. There is not much difference between the general

procedure followed in the Rava ordeal and the Agni Divya. In the

Agni Divya, instead of a pieee of metal, a ball of metal, strongly

heated, was placed on the palms of the Agravadi or plaintiff, band-

aged in the leaves of holy fig tree and smeared with butter. He then
walked over the seven concentric circles drawn and threw the ball

on the quantity of corn kept at the end of the circles. Then his hands

148 SCS 1.9.

149 Ramadas, op. cit. Appendix-B I, No. 2.

150 Appendix-B I, No. 8. B1MS (1836), p. 153.
151 PD 7, p. 179.
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were bandaged and sealed and re-examined on the 3rd day, just as

in the Rava ordeal.152

(iii) Aircmi Divya (or the ordeal of the heated Anvil) :

This ordeal was often accepted in cases of boundary disputes.

There is no difference between 'Airani Divya' and 'Agni Divya,', ex-

cept that in the former, an anvil was heated while in the latter a ball

of metal was used, for the same purpose.
153

B Ordeals in which Divine intervention is used as a mecms of proof :

(i) Kriya Divya (or Divine proof)
1M

1. Nadichi Kriya (or by plunging into the holy rivers)

In the presence of the government agent, the Watandars, the

Mirasdars, both from their (parties') native place and from the

adjoining villages, together with the litigants themselves, were made
to enter the waters of the sacred river such as the Kistna or the

Godavari at holy places. Then either the Balutas or the Deshamukh-

Deshapandes, or the Patil-Kulakarnis were asked to get out of water

whomsoever they thought to be the true litigants. Then the parties and

the Gota were kept under guard for a certain fixed period, say of

five or ten nights' (Dasrat pancarat <^KM <Hu<T ) and if nothing

inauspicious happened to them due to the Divine intervention, during
that period, then the litigant whom they had pulled out of the river

was declared to be successful.155

In one case of the 'kriya of a holy river' a Mahar (village

watchman) was ordered by the Gota to draw the rightful owner of

152 Decisions, p. 51. SEN, Administrative System of the Marathas, p. 330.

153 SCS 2.93. SL p. 12. MIS 15.290, p. 299 and 18.4.

154 Kriya and Divya It is difficult to distinguish between the two as
both are, after all, different types of the Divine proof. The procedure for
the Divine proof involves two things, one is outward observance of some
customary rites, and the other is the supposed inward psychical effect of their

observances, on the party acted upon by the Divine intervention. In cases
of ordeals already described, the outward performances are clumsy and diffi-

cult to observe, while in the 'kriya' they are simple and easy and much stress
is laid on the Divine intervention during the fixed period. The oath or Sapath
is also a kind of kriya, if considered this way.

155 Decisions, p. 6. PD 1, p. 156 and 2, p. 2.
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the Watan out of the water and he having pulled out the right man
out of water, loudly proclaimed his verdict. 15e

On a certain occasion a man performed the 'kriya' (oath) of

the feet of Shahu Chhatrapati and as fate would have it died of cholera

within a month.157

2. Vatichi Kriya (ordeal by burning lamps) : A Jayapatra

(decision) dated 12th August, 1742 A.D. of a dispute between Bava-

khan Ghori and Polad Shah Said, about the Mokadami Watan of

village Katraj, describes the ordeal by burning lamps performed in

the mosque at Ranjangaon as follows 158

"Both the plaintiff and the complainant fixed up their period

of a fortnight from the Thursday the eighth of the bright half of

the month Sravana to Thursday the eighth of the dark half of the

same month and according to the terms mutually agreed upon (Raji-

ttowa), both of them sat in the mosque lighting lamps of ordeal

before the Masjid. They were protected by government officer, and

by the 'Mujavar (cleaner) of the Masjid. After the expiry of the

15th day of the vow, the Mujavar was called and asked on ototh

(satya) by the government officer to state the truth about what had

actually happened to either of them during the fixed period. There

upon the Mujavar aforesaid deposed that on the first day, when the

ordeal started as Polad Shah Said tried to inhale the incense, trem-

bled, on the third day following his lamp could not catch the light,

the lamp turned upside down spilling all the oil it contained, thrice

did he try to light the lamp, but it would ;not burn, and when burnt,

it did so intermittently. For the first eight days the lamp
lighted by Bavakhan Ghori burnt steadily and well. On the ninth

day following the lamp of 'Said* was extinguished. On the 14th

and 15th day Polad Shah collected his legs near his belly and lying
down on the ground said that he had a shivering sensation, on the

35th day his light would not burn, the oil in his lamp caught fire

156 PD 1, p. 168. A certain Mahzar records in detail, how the members
of the Goto, were affected by the Divine intervention. Of. MIS 20.283,

1B7 PD 1, p. 168.

158 Decisions, p. 40,
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Thus Polad Shah Said failed in the ordeal of the lamp, Which

proved him to be in the wrong and so his claim was set aside."169

A decision dated 1754 A.D. of the dispute between Bhise brothers

about the partition of their Watan records in detail the procedure ob-

served in a lamp ordeal.160 It is possible from it to enumerate a few

points regarding the general procedure of the lamp ordeal as under

(i) Thalakari or the Goto, of the place of ordeal could not

take the ordeal from the litigants, unless a sealed order to the same
effect was brought from the government officer.

(il) The presence of a government clerk was necessary.

(iii) It was not customary to record the names of the Pujari

(attendants) of the God in the award of the 'Thai' or place.

The following extract will be interesting from the point of

procedure :

"Thus repeating the terms of agreement (Takrir) and inscrib-

ing them on a chit both took their bath out of a well, prepared lamps
from wheat flour, weighing five Tolas each and filled them with oil

to the measure of one Tola, in each lamp. Then the lamps were light-

ed, before the image of God simultaneously. The lamp wick of the

plaintiif Vaghoji Bhise sucked out all the oil in the lamp and was

extinguished. Thereafter the wick in the lamp of Raghoji Bhise re-

mained burning as long as one could count three hundred clappings
of one's own palm. Thus Raghoji proved to be successful and the

members of the assembly made flower offering to his lamp. As three

'Masas' of oil remained in his lamp, he proved his point according to

his Takrir and the Gota awarded their final decision in his favour."

159 The trial by an ordeal is purely a Hindu system of proof. The Muslim
Law does not permit it. (cf. AHMAD, the Administration of Justice in Media-
eval India, p. 194). The parties in the present case were Muslims and the
fact that they performed the Hindu ordeal of lamps in the Masjid deserves our
notice.

There is another example of Kriya Divya of a fixed period performed
in the same Masjid, by Hindu litigants, (cf. MIS 18, p. 62).

160 ASS 4.94.

F...7
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3. Other Kriyas (oath) :

Some occasional references to different Kriyas are as under .

(i) 'The kriya of Hindu Dharma was taken before God

Rayaresvara'.
161

(ii) 'The kriya of milk and boiled rice'.162

(iii) 'The Kriya of God 'Navakhandi'. 1'9

(iv) 'The Kriya of bread, flowers and the ashes offered to

God/ 164

These forms of kriyas are similar to the oaths (Sapaths) des-

cribed below, and Nos. (i) and (iii) are purely oaths.

(ii) Satya and Belabhandar ( q& q Shwferc )

Sometimes the plaintiff was asked to perform 'Satya' by swear-

ing on leaves of Bela tree and Turmeric dust (Bhandar) and to pick

up the flowers offered to God. If nothing inauspicious happened to

him during the fixed period, the suit was decided in his favour.165

(iii) Sapath or oath:

The following oaths were popular:

1. Hindus swore by keeping their hands on cow-dung and
leaves of Tulsi plant.

168

2. Hindus swore by Shri 'Jnanadevi' and Muslims by the
'Koran

9

.
197

3. The oath of 'Maharashtra Dharma' was also sometimes
taken by the Hindus.168

161 SCS 2.336.

162 Ibid. 337.

163 MIS 18.6.

164 SCS 5.843.

165 MIS 20.199, Gune I, No. 55.

166 PD 8, p. 260.

167 MIS 20.199.

168 BIMQ Vol. II (i-iv) (1922), June, p. 138. /
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OTHER TYPES OF ORDEAL

There are references to Sital Divya
( tfftc* f^szy )

'Dhara

Divya ( qRT f^T )
an(^ Taptakataha Divya ( aflsfi^TS fcszf )

but ex-

cept their names nothing more is known.169

Rava ordeal of white
( iffo )

and black
( ^^ ) grams

).
Both grams were covered by and thrown means of wax

into a pot of water, already worshipped according to religious rites.

Then the plaintiff was to take out one of the grams out of water.

If he got the white gram ne was declared successful.170

IV

OTHER TOPICS

(i) Money Disputes:

Small causes for money due from debtors were generally dis-

posed off by the creditor himself, as he had customary powers of

enforcing his dues, by detaining the debtor, or if the debtor was a

man of power, a Jasood or peon was placed at his door and dunned

him to pay the debt. This 'dunning' of the debtor seems to be an
ancient Hindu system and known during the period under review as

'Dharana'
( s^of ).

171 The debtor had to discharge the daily ex-

penses of the peon.
171a

If it became impossible to recover the debt by such means as

Dharma or Tagada (importunity), the suit was brought before the

public officer, with the usual offer on behalf of the prosecutor to

surrender generally a fourth share to government as present or fee

(Hwrki). 17'

Sometimes the government officer convened a Panchayat to

decide the suit.173 In some cases the property of the debtor was

169 SCS 7, p. 28. DIMS (1841), p. 55. SL p. 18. PD 7, p. 150.

170 Appendix-B I, No. 1.

171 KANE, op. tit., Ill, p. 440. STEELE (1868), Law and Custom of Hindu
Castes, p. 267.

171a SPD 45.48.

172 PD 2.1, 11, 17, 18, 19, 21, 26, 26, 29, 30 etc. PD 7.530, 542, 561, 663, 656,
etc. (Under the Peshwa Madhavrav I, one-fifth share was taken as govern-
ment fees instead of one-fourth).

173 PD 2.17. PD 7, pp, 167, 178,
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attached. 174 It is not certain whether there was civil imprisonment
for non-payment of debt.175

According to LUMSDEN, cases for money transactions were,

sometimes, decided in six months, usually in a year and seldom pro-
tracted beyond a year and a half or two years. Cases for a few hun-

dred rupees were disposed off in one or two months.176

(ii) Treasure Trove:

Private digging for securing some unknown treasure was never

allowed and persons who dug the land secretly were fined severely

even if they obtained nothing.
177

(iii) Boundary disputes:

When ordinary means of settling a boundary dispute failed,

recourse to trial by an ordeal was taken and in such cases the Mahar

(village watchman from an untouchable caste) of the village had

to undergo the ordeal on behalf of the Patel of the village.
178 The

presence of the government karkun was absolutely necessary. The
ordeal took place mostly on the boundary lines, before the temple
of the local deity and in the-presence of a Majlis consisting of govern-
ment officers and co-villagers.

170

In a document of boundary dispute about some villages under

the fort Torna dated 1632, the boundaries were fixed by the Mahar of

the village, walking over the boundary lines, with a cow by his side.180

In another similar case dated, 1618 A.D., the parties agreed to the final

decision of the Gota by swearing on 'Jawar' corn.181 Trial by Rava
ordeal was often resorted to for the same.182

In a certain boundary dispute dated 1744-5, one of the Patels

of the village walked on the correct boundary with a cow-hide on

174 PD 1, p. 182. PD 2, p. 20 and 7, p. 165.

175 PD 2, p. 1.

176 Appendix-B V, Lumsden's Report, X.
177 PD 1, p. 193, 7. pp. 110, 16, 16. PD 8, pp. 109, 110.

178 SCS 2.93 and Appendix-B I, No. 29.

179 MIS 15.290, SL, p. 11., BIMQ VII, p. 9. SCS 2.93, PD 7.545.
180 SCS 6.950.

181 MIS 18, p. 11.

182 BIMQ VII, p. 9. SCS 2.93 and SL pp, XI, 41.
183 PD 1, p. 131.
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his head, a garland of 'Tulasi' leaves and a shoe of 'Pandhari (popu-

lated part of the village) tied round his neck. Then a fixed period

was allowed to pass for the manifestation of Divine confirmation.

Afterwards the boundary was lined with stones. The Patel had to

undergo a penance (Prayaschitta) for washing off the sin of wear-

ing the cow-hide. The report of the trial was then communicated

to the government and a 'Watanpatra' was issued in favour of the

successful party.
188

In a boundary dispute between the village Urun and Borgaon,
dated 1771-2 A.D. the Patel of the Urun performed a 'kriya'. He
walked round the alleged boundary with a cow-hide on his head and

a pot of water from the river Krishna in his right hand. The other

party opined that as the pot of water seemed too heavy for the Patil

and a snake was seen on the way (which was a bad sign) the ordeal

was unfavourable to the villagers of the Urun. Thereupon the Bor-

gaonkar consented to go through the 'fire ordeal' at Pashan, near

Poona, before the God Somesvara for final decision. The hands of

the Patil of the said village were burnt during the process and so

he lost his suit. Government 'Najar* or a present of rupees 10,500
was levied on the people of Urun, in whose favour the suit was
decided,184

The above method of settling boundary disputes greatly cor-

responds to the one described in Hindu Law Books. 18C

184 PD 7, pp. 179, 65.

185 Cf. 'Ydjnavalkva', II, V. 152 and Mit. on it. KANE, op. tit., Ill,

pp. 503, 505.



CHAPTER VI

CRIME AND PUNISHMENT

So far we have studied the judicial institutions which per-

tained to the administration of civil justice. The present chapter
deals with the institutions which administered different kinds of

punishments.

It seems from the evidence at our disposal that during the

were often ordered specially for crimes against state, during his times.8

Danda (punishment)

I

-
1

-
1

Diwan-danda or Deva-danda or Jati-danda or

Raj-danda Brahma-danda Gota^danda.

(Official punish- (Religious or (Caste punish-

ment) spiritual punish- ment)
ment or expiation)

Of these the Diwan-danda is, royal punishment and the state

has separate department to administer it in order to maintain peace
and order, while the Deva-danda and the Jati-danda are religious and
social punishments respectively and they are closely related to each

1 B1MQ XXVIII (iii-iv) No. 12. SPD 43.9, PD 8.892, Ibid, 7.592 and
CCV, p. 41.

The following passage deserves our notice

IT

u n^r r 5iT$i*r f-r ^ ^rr n ?r srg^r g^is u ,..

'MaJiikavatichi Bakhar9, p. 55.

This passage explains in detail the nature of the threefold punishment and
it is clear from the following pages that the system was followed partly
till the end of the Maratha Raj.
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other. The offcial or royal punishment is treated in section I and

the latter two are jointly dealt with in section II.

Diwan-Danda (Royal Punishment)

PERIOD I (1300-1750 A.D.)

There is no evidence as to how crimes were punished during
the pre-Shivaji period. It appears that the Deshamukh and the

Deshapande tried petty causes and those of greater consequence were
sent to the Sultan.2

As everywhere else Shivaji was quite strict in the punish-
ment of crimes, and severe punishments such as mutilation of limbs

were oi'ten ordered specially for crimes against state during his

times.3

PERIOD II (1750-1818 A.D.).

As already discussed in Chapter III, the Maratha State was
divided into separate principalities after 1750 A.D. The present sub-

ject can, therefore, be treated as under

1 Criminal justice under the Peshwas.

II Criminal justice under the Sardars of the Peshwa.

Ill Criminal justice under the semi-independent Sardars of the

Satara Raja such as the Raja of Nagpur.

I UNDER THE PESHWAS:

(i) Different authorities who administered criminal justice
can be given in a table as under:

2 SCS 2.336, SCS 1.25, 48 and PSIH 3.16.

3..SOS 2.253. 'Marathi Daftar, 3.11.
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Department of criminal justice

1

A Central B Local

The Sarsubhedar The Subhedar or The Kamavisdar The PatiJ

Mamlatdar

Jurisdiction, Powers, etc.

A Central Authorities

fhe Peshwa or his deputy : The Peshwa was the highest judi-

cial authority within the territory of his domain by virtue of the

Jagir tenure and the 'Mutalqi Shiqqa' bestowed upon him by the king.

In his absence his deputy conducted his work of criminal justice.

The Chief Justice : Next to the Peshwa was his chief Justice

who had jurisdiction over civil as well as criminal cases. Ramashastri

and his successors in office tried cases referred to them by the

Peshwa.4

B Local Authorities

The Sarsubhedar, the Subhedar or Mamlatdar and the Kama-
visdars: Their powers were never defined. They could decide petty

suits themselves. But in other matters they were obliged to report

them and to receive the instructions from the court (or 'Huzur') at

Poona, before disposing them of.
r> Only those who held the 'Mutalqi'

seal of the Peshwa had the power of life and death and not others.6

The Patil: As a revenue officer he exercised extra-ordinary

powers over the village. He can fine as well as confine any one,

4 Appendix-B IV, Nos. 47, 65, 66. Appendix-B V, LUMSDEN'S Report,
II, PD 7. 591, 616, SPD 43.152.

5 All the orders pertaining to crime, published in the Peshwa Diaries
are of this nature, for example, PD 7.624, 625. Ibid 8.870, 871, 893. 905,
907, 908, 910, 932, 933 etc.

6 EIP (1826) IV, pp. 230, 271.
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though his powers were nowhere expressly stated, yet his discretion

was tolerated, as it was expedient.
7

(ii) Law Books : Hindu Law Books or the Smrtis were con-

sulted in cases against morals and religion.
8 Otherwise the only rule

seems to have been the custom of the country and the Magistrate's

notice of expediency.
9

(iii) Criminal Proceedings : The institution of a suit It was

the duty of the government to punish the crimes and so the Magist-

rate (Sarsubhedar, Mamlatdar, etc.) was to act upon the informa-

tion supplied to them by any police officer such as the Naikwadi, the

Berad or the Karkun.10 The aggrieved person, could also directly

bring his complaint to the Magistrate authorised to take cognisance
of the same.11

Trial : The local officers, such as the Subhedars and the Mam-
latdars, made detailed inquiries into the causes brought before them.

Those of petty crimes were tried by themselves,
12 while those of

severe offences were reported to the Peshwa, after taking down the

Jabanis or depositions in writing of the witnesses and the state-

ment of defence by the prisoner thereupon. Then the culprits were

punished according to order of the 'Huzur* i.e. the Peshwa. 13

In cases of doubt, the chief public officer would generally con-

sult the officers concerned and perhaps employ a committee of them
to conduct an inquiry, if necessary. But it does not seem that, there

was a regular trial by a Panchayat in criminal cases. 14

The following observations of ROBERTSON deserve our notice

from this point. "Criminal justice among the Marathas was some-

7 EIP (1826) IV, p. 230.

8 SPD 43.61, 110.

9 FORREST, Elphinstone, p. 310.
10 PD 1.334, 335, 2.78, 80, 98, 99. 7.594, 597 etc. 8.883, 889, 893, 921,

031 etc.

11 PD 1.309, 311, 312, 328. 2.62, 67, 69, etc. 7.611, 612, 613, etc. 8.880,
913, 916, 917, 924, 925, etc.

12 Appendix-B I, No. 2, 3, 23A.
13 PD 1.315, 329 etc. 7.625, 626. 8.905, 907, 908, 910, 932, 933, CCV pp.

33(4), 35(7), 41(1) (Jabani). EIP (1826) IV, p. 250.
14 PD 2.82, 7.591. SPD 43.62. Appendix-B IV, No. 30. FORREST, Elphin-

etone, p. 309.
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times summary and sometimes dispensed only after minute investi-

gation When there was doubt, it was customary for several

government servants to be ordered to sit as a court of inquiry, or

as jury on trial of a criminal. These men were collectively not termed

as the Panchayat though their assembly had all the essential pro-

perties of one. They were always servants of the government and

never selected from the people. The culprit had no power to demand

such an assembly. If the prince willed it, it sat, but not otherwise.

Its duty was merely to give verdict of 'guilty', of the degree of

guilt if partly guilty, or of 'not guilty'. The punishment was awarded

by the prince
"1B

Execution of a punishment : Local officers executed the punish-

ments ordered by their superior. The punishment for death was

executed by tying to the foot of an elephant, branding, blowing from

a gun, beheading etc. When criminals were deprived of limbs, they were

left on the spot, but people were not prevented from helping them.

Such punishments were quite rare, however previous to any punish-

ment for heinous crimes branding was sometimes ordered.16

Process to compel attendance: In a certain case, the father

of a culprit who had absconded, was taken responsible for the son's

crime and fined.17 Sometimes the family of the accused was sent to

prison in a fort dungeon.18 In another instance, the whole community
was held responsible for the production of an absconding convict and
its Watan was attached.10

Appeals: If the accused thought that injustice was done to

him by the local government officer, he could bring his complaint
to the Peshwa at Poona. In that case the previous decision was re-

vised and a new and more suitable sentence was passed. In some
cases fines levied by the local officers were reduced.20

(iv) Investigation of crimes: It was the chief duty of the

police to investigate crimes. But sometimes special officers were

15 From Peshwa Daftar, Poona.
16 PD 7.624, 625. EIP (1826) IV, p. 231.
17 PD 2.102.

18 PD 8.603.

19 PD 2.72.

20 SPD 43.149 and 39.140. PD 2.75, 77.
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appointed to inquire into offences such as sorcery, cow-killing and

theft, when their number increased heavily.
21 Offences pertaining

to morality and religion, were generally decided with the help of the

castemen and learned Brahmins of the holy places.
22

It appears that the system of flogging in order to get the con-

fession from the convicts was in vogue.23 In important cases a special

karkun was appointed for a thorough investigation.
2*

In cases of theft, committed in villages it was the duty of the

village headman to investigate it. If it were traced to another village

with marks of foot-prints etc. the headman of that village was to

trace it further. If the real offenders could not be traced beyond a

certain village, in the manner just referred to, the inhabitants of that

last village were held collectively responsible for the recovery of the

stolen property.^ This system of tracing theft is also mentioned by
the Hindu-Law-Givers.26

II CRIMINAL JUSTICE UNDER THE SARDARS OP THE PESHWA

The jagirdars had jurisdication over criminal cases by virtue of

their jagir tenure, and great military commanders had the power
of life and death.27 About the criminal justice under the Sardars of

the Feshwa, in Central India, MALCOLM observes as under

"Criminal cases are referred to the Prince of the country,

unless under circumstances where prompt military execution is deem-

ed necessary. No officer under the rank of Sirsubha, or governor
anfl commander of a province (who has had specific power delegated
to him) can inflict the punishment of death.

If a murder or robbery be committed, the party or parties

uspected are apprehended and examined by the manager of the town
ir district, who either hears the case himself, or calls in the aid of

21 PD 8.926-7 and 5.240. SPD 22.277.

22 PD 2.56 and 8. p. 107.

23 PD 8.900.

24 PD 8.938-9.

25 PD 1.313, 320, 325. SPD 43.166. Appendix-B IV, Nos. 69, 79.
26 KANE, op. tit., pp. 167-8.

27 EIP (1826), IV, p. 271.
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a Panchayat or tribunal of not less than five of the principal func-

tionaries or inhabitants, to investigate the circumstances. The local

officers of government, the Fumavese of the district, the Zumindar
and the Canoongo or keeper of the land records, are invariably mem-
bers of this court of inquiry, for so it may be called.

An abstract of the evidence and opinion of this description of

the Panchayat, which often conducts its proceedings in the presence
of the collector is transmitted to the Diwan who after receiving
the orders of the Prince, directs that the prisoner be either released

or punished. These Panchayats are called by petty Maratha collec-

tors, more perhaps, for their own safety, than from any regard for

the form of substance of justice Powerful governors of pro-
vinces are not so guarded and often determine without any reference.

Panchayats are seldom called in criminal cases, when the offence is

committed in the capital or its vicinity; but in such cases they are
at times assembled, and when the abstract of proceedings is sub-
mitted to the Prince, he takes the opinion of a Shastree or learned

Brahmin, regarding the sentence that should be awarded, and the

punishment is usually in conformity with the Hindu Law.

The Zamindwr, Chowdries and Mehturs though they are deem-
ed the natural protectors and advocates of their tribes, are also the

supporters of order and authority and as such, bound to prosecute
and punish offenders."28

HI CRIMINAL JUSTICE

Under the semi-independant Sardars of the Satara Raja: The
Pratinidhi and other members of the Rajmandal administered cri-
minal justice within their own territories, by virtue of the jagir
tenure.

JENKINS gives the following information about the criminal
justice under the Raja of Nagpur: "The Raja in person or the
Kamavisdar administered criminal justice. Patels of villages imposed
small fines, but all of any consequence were referred to the officers of
governments/'29

28 MALCOLM, Central India I, pp. 666-7.
29 JBNKIN'S Report, p. 268.
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II

Deva-danda (Expiation) and Jati^danda (Caste-Punishment).

I DEVA-DANDA AND JATI-DANDA

After going through the official or royal punishment as de-

scribed in the last section, an offender had to undergo, in addition, a

penance or expiation so as to purge himself of the sin of his crime

and to become fit to perform religious rites of his caste. This was
known as Deva-danda or 'Prayaschitta'. After that in order to become

worthy of social contact, he had to give a dinner, according to his

capacity, to the members of his caste which was looked upon as

Jati~danda.so Thus going through this triple process of punishment,
he would finally become free from his offence.

II THE AUTHORITIES TO ADMINISTER DEVA-DANDA AND JATI-DANDA

Different authorities responsible for the religious and social

punishment can be classified as under

Department of religious and social punishment

i_The State 2 The Brahmasabha 3 The Jatisabha

(Royal authority) (Popular authority)

The composition, jurisdiction and functions of these authorities

according to different periods in the history of Maharashtra are des-

cribed in the following pages.

PERIOD I (1300-1650 A.D.)

(i) The State: As already seen in Chapter V the Sultans of

the Deccan did not interfere with the personal law of the Hindus.81

30 Vide Footnote No. 1.

81 Vide, Chapter V.
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Therefore whenever cases pertaining to social and religious matters

of the Hindus or their caste problems were brought to local government

officers, they either referred them to indigenous authorities such as

the Brahmasabha or the Jatisabha, or stttled them with the help of

a Majlis of the Diwan, the Brahmasabha and the Goto."

(ii) The Brahmasabha and the Dharmadhikwri:ss The office

of the Dharmadhikari (Public Censor), who was tbe head of the

Brahamasabha belongs to the Hindu period.
34 As other indigenous offi-

ces, it was also recognised as a 'Watan' by the Sultans of the Deccan
and the earliest documentary reference to the Dharmadhikari Watan
is dated 1488 A.D.85 It was his chief duty to maintain social and reli-

gious order amongst the Hindus and to order expiations to those

who degraded themselves from their castes by violating caste regula-

tions, with the help of the Brahmasabha of the place.
86

(iii) The Jatisabha: The members of the caste could expel
the person who had disobeyed* the caste-customs and would not
readmit him till he had gone through the penance prescribed for his

offence and executed by the Brahmasabha.37

Thus the Brahmasabha and the Jatisabha seem to have helped
much to preserve the integrity of the religious and social order of
the Marathas during the Sultanate period.

PERIOD II (1650-1750 A.D.)

(i) The State:

1- The Maratha king and his spiritual jurisdiction

The founder of the Maratha State crowned himself according
to Vedic rites.88 As a Hindu monarch he became both temporal

32 SCS 2.294-5, 353, 355-6, 359. ASS 1.116, 179
MIS 20.184-5.

33 The Brahmasabha; for its composition, jurisdiction and functions, vide
Chapter IV.

34 Athalye I, p. 9. (An inscription about the Dharmadhikat of Raja-
pur Mahal, from Ratnagiri district, dated llth November 1191 A.D.)

35 BIMS (1841) pp. 49-53 and 193-5.
36 Ibid. MIS 20.184-5. Athalye I, p. 9 and No. 98. SCS 2.298-9.
37 SOS 2.294-5.
38 Sabhasad, p. 83.
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and spiritual or ecclesiastical head of the Maratha State. He, there-

fore, in order to conduct the social and religious matters in a proper

way, included a special minister in his council (Rajmandal) known
as the 'Nyayashastri' or 'Pcvnditrao'.39

The Maratha king himself or his appointees had no original

jurisdiction over social or religious offences. Such causes, if brought
to the government, were tried with the help of the BraJimasabha or

the Jatisabha. The state or its officers acted merely as an interme-

diary and as an executive authority, between the parties and the

Brahmasabha or the Jatisabha*9

2. The Pcmditrao:

The Kanu Jabta records his duties as under 41

"He should have jurisdiction over all religious matters. He
should investigate the truth, by judging what is right and what is

wrong. He should put his sign of approval on all papers relating

to conduct (Acam,) Law (Vyavahdra) and the penance (Praya-

scitta) . He should perform charity (Dana) and appeasement of deities

(sdnti) at proper times." A certain memorandum describing
the dress of the ministers records that he was to receive the dress

as that of the Amatya or the Finance Member, except the sword and
the shield.42 His salary was ten thousand hons per year.

48

The following persons held the office:

Raghunath ... under Shivaji.
44

Moreshvara. . .under Shivaji and Sambhaji.45

Shrikaracharya . . .under Rajaram.46

Mahadaji Gadadbar under Shahu (1709-10 A.D.)-
47

39 SL 4, p. 123 and p. 129.

40 BIM1 (1835), pp. 294 if. BIMI (1836), pp. 13 ff. BIMA (1834), pp.
93 ff. MIS 8.40 and AW 1, p. 340.

41 SL 4, pp. 123 ff.

42 Aitihasik Patre Yadi (1930), p. 33.

43. Ibid.

44 BIMS (1837), p. 92, No. 2. BIMS (1836), pp. 163 ff. New History
of the Marathas, p. 215.

45 PSS 1897-9, 2098, 2100 etc. SCS 9.57, MIS 8.40 etc.

46 SCS 9.94 and SL 5.54.

47 'Peshwa Daftar Sanada patratil Mahitf, p. 348.
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Mudgalbhat under Shahu (1710-1 A.D.).
48

Ragho Mudgal under Shahu (1727-8 A.D.)

Dhondo Upadhya. 1

> under Ramaraja (1750 A.D.)
Haibatrao Dhondo j
Ramachandra Raghunath (1772-3 A.D-)

Raghunath Ramachandra.49

(ii) The Brahmasabha: The traditional rights of the Brahmasabha
to try the religious and caste disputes and to administer penances to

those who violated the caste, and religious regulations were recognised

by the Maratha rulers.50

(iii) The Jatisabha: The members of different castes were per-

mitted to decide the causes regarding adultery, assault, and the like,

which affected the caste integrity.
61

PERIOD III (1750-1818 A.D.)

(i) The State:

1. The Peshwa: The Peshwa continued the old system and

tried offences against religion and caste with the help of the Brahma-

sabha and the Jatisabha."

2. The Chief Justice at Poona: He derived his social and

religious jurisdiction from the Peshwa and punished social and reli-

gious wrongs by administering penances with the help of the

Brahmasabha.**

(ii) The Brahamasabha : It continued to work as before and order-

ed expiations to those who degraded themselves from their caste by
committing offences against morals, religion and persons.

54

48 Ibid. Decisions, No. 17.

49 PDSP. Mahiti, p. 348 'Bharatavarsa' (1819), parts 8-9. (Nyaya-
shastri Panditrao yanchi Bakhar).

50 Vide, footnote No. 40.

51 BIMQ II, pp. 134, 135. PD 1.292, 343. 2.66 and AW 1, p. 340 etc.

52 SPD 43.7, 9, 69. PD 7.762, 763, 765. MIS 21.128. PD 8.H44, SPD
43.118. PD 5.235 242. (A decision of a caste dispute given by the Pratinidhi
was to be confirmed by the Peshwa. cf. PD 7.762).

53 SPD 43.50, 52, 66, 107 etc. Appendix-B III, Nos. 8, 6, 7, 8, 9.

54 ASS 1.181-203. SPD 43.44, 62, 69. PD 8.1144. Appendix-B III,
Nos. 3, 6.
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(iii) The Jatisabha: The members of the caste assembled to decide

caste problems were named 'Daiva'6s and the 'Daiva* expelled the

members of the caste who had committed wrongs against caste. 56

(Ill) PROCEDURE IN EXPIATION:

As already seen it was the customary right of the Brahmins

of the holy places to administer penances to those who submitted

to them.

In cases of offences which were directly punished by the State,

the government at the completion of the punishment, dispensed

penances, in addition, to the offenders concerned through the agency of

the Brahmasabha and thus helped them to restore their own castes.

Naturally in such cases government levied both Raj-danda and

Brahma-danda, according to the capacity of the culprit, but the latter

was spent for his purification and handed over to the Brahmins,

by the local public officers.57

In (other cases, involving social and religious offences, ithe

persons expelled were expected to visit the Brahmins of the holy places

directly, or with a letter from his caste people or the public officer,

requesting them to purify him. 58 Then he had to get the permission
of that place for performing penance, paying the government fees.

Full repentance was necessary on behalf of the offender and

so a detailed statement, describing the offence and his full repen-

tence for the same was taken down before performing the penance,

which was known as 'Doshapatra'.
60 Then he was to go through the

prescribed rituals, at the end of which a letter of purification or

'Shuddhipatra' was given in his favour which was often attested by
the Brahmins of the place.

61

55 CCV, p. 41. SPD 43.9 and ASS 1.171, 172.
56 ASS 1.187, 190, 192, 197, 198, 203 etc.

57 PD 7.624, p. 223. Ibid, 8.882, 889. Appendix-B IV, Nos. 55, 56,

66, 67.

58 ASS 1.184-7, 189-98 etc. BIMS (1837) p. 92, Nos. 3, 4, Ibid. Nos. 1

2, 6. SPD 43.56, 107, 153. Appendix-B IV, No. 106.

59 ASS 1.181-3, 188, 199. Appendix-B IV, Nos. 126, 128.

60 ASS 1.184-7 and 189-98.

61 BIMS (1837), p. 92, No. 7. ASS 1.200, 203. PD 1.384,

F...8
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Readmitting into one's own caste: (Jatidanda): When an

offender had gone through the process of Deva-danda or expiation he

returned to his native place, showed the letter of purification to his

castemen and requested them to allow him to re-enter in his caste.

Then in order to become fit for social intercourse, he had to give them

dinner with sweetmeats according to his capacity which was looked

upon as the Jatidanda.69

The above process of readmitting was known as Pafiktipavawa

( tfftrtm- fit f r common board) and 'Gotaf ( iffa^ ) in the

lower classes.68 Sometimes government help was taken by a person

expelled if the caste people refused to readmit him.64 If an excom-

municated person voluntarily accepted another caste he was separated

from his relations by a religious process known as 'Ghatasphofa
9

.**

(IV) RECONVERSION TO HINDUISM: It seems that during the 17th

and 18th centuries, persons forcibly converted to Islam were read-

mitted into Hinduism, only within a short period after the conver-

sion and not otherwise.66 This period extended to eight years in the

case of Netaji Palkar.67

62 Vide, footnote No. 1.

63 'Panfettpavono' ASS 1.200, 203, ASS p. 108. SPD 43.22, PD 1.384.
'Gotai'PD 2.333, and 7.760, 761 and 763. BIMQ VIII (iii), pp. 21-6 (good
example) .

64 PD 1.382, 383 and 384.
65 MIS 20.189.
66 BIMS (1837) p. 92 No. 2. MIS 8.40. BIMS (1837), p. 92, Nos. 3,

4 and PD 1, p. 215. BIMS (1837), p. 92 No. 1, SPD 43-8, 25, 140. PD B,
p. 264 and 270.

if.* i

67 Wew Hittory of the Marathas', pp. 181, 218.



CHAPTER VII

POLICE AND PRISON

I

Police

After having seen the nature of crime and punishment, in the
last chapter, we shall deal with the machinery employed to prevent
crimes and apprehend the criminals.

PERIOD I (1300-1650 A.D.)

There was not a special department of police. Local revenue
officers both royal and indigenous viz. the Jagirdar, the Mokasdar, the

Havaldar, the Thanadar, the Deshamukh and the Mokadam, were res-

ponsible for maintaining peace in the country within their jurisdic-
tion.

A special platoon of Naiks headed by a 'Sargurho' (

was, sometimes attached to the Pargana or district places. The 'Chor-

gasti Naik* Otfft*T*cfr ?nH) guarded the kasba and the Paragana towns,
while the village watchman helped the Mokadam in the village.

1 In

a large number of cases, the 'Naikwadi' or the 'Sargurho
9

is found

to be Muslim, while the Naiks are often Hindus and sometimes of pre-

datory tribes, such as the Ramoshi, the Bhil, or the Mang.2

In important towns and in the capital a special officer in charge

of police known as Kotawal was sometimes appointed. He was res-

ponsible for the safety of the citizens and their property in towns.

He was to maintain peace and order in the capital. A large estab-

lishment of Naiks was placed under him.8

1 Appendix-A I, Naiks or Naikwadi* only Nos. 2, 7, 12, 13, 22, 28, 30, 36, 38

T& ) 41, 49, 53, 67, 59, 62, 63, 65, 66, 68

) 72 (a town).
Platoons Nos. 9, 20, 35, 36, 38, 40, 42, 61,

PSIH 1.67 (Mirasi Naikwadi and his establishment).

3 BIMQ XXVIJI (Ui, iv) pp. 2, 3. ASS 1.116. IA 51.126. (continued)
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PERIOD II (1650-1750 A.D.)

A new chain of the police officers appears with the advent of

independence in Maharashtra viz. the minister in charge of the divi-

sion, the Sarsubhedar, the Subhedar, and the Mokadam. 4 The old

system of guarding the local divisions with the help of the Naik,

Naikwadi and the village watchman also continued as before. 5

The sepoys maintained by Shivaji for garrisoning his forts,

were termed Gadakaris and a part of each garrison consisted of

Ramoshis and Mangs; the former who lived in the fort, in such cir-

cumstances were termed Berads and the latter Metakaris6 (=living
on Metas i.e. posts near the fort) . It seems that government sepoys

posted to defend travellers from thieves in hilly districts were also

known as Metakaris. 7

PERIOD III (1750-1818 A.D.)

(i) In the domain of the Peshwa: There was no centralised

system of police. The local government officers were the head of

the police of their division and in the Paraganas (districts) and in

Mahals (Talukas) the Mamlatdars or Subhedars and Kamavisdars

maintained peace and protected the property of the citizens. The Sar-

subhedar, if there be any, had control over all of them. A body of

'revenue police
7 known as Mahal Shibandi was attached to their esta-

blishment for keeping order in their respective division.8

In a village the Patil was responsible for the safety of villagers.

The village watchman who was called 'Tallyari' in the Karnatak,

'Jagalya' in Khandesh and 'Veskar' in the Maratha country, help-

ed the Patil in his work. In the Karnatak generally he was 'Berad'

(continued from p. 115)

It appears that the officer in charge of a fort establishment was also

known as Kotawal during the 15th and 16th centuries. Cf. IA 49 pp. 91, 127.

50, pp. 2, 6 etc. The office can be traced to the Bahamani period. Cf. BRIGGS
II, pp. 435, 502 and 527.

4 Shri S. K. P. I. Nos. 10, 11. PSS. Nos. 1485-6.
5 Appendix-A I, Nos. 81, 82, 88, 90, 113 etc.

6 EIP (1826) IV, p. 235.
7 SCS 5.771.

8 SarsubhasPD 8.432 and 6.645, 646 and 658.
Mamalatdars PD 6.758, 765 and Kamavisdars PD 7.441-4.

Mamlatdars PD p. 58 758, 765 and Karoavisdars PJ? 7.441-4,
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by caste, while he was a 'Dhor' or a Bhil in the other two provinces.

It was his chief duty to watch the strangers and suspicious people

and to detect thieves.9 The last village to which the theft was traced

by him was often collectively fined for its recovery.
10

Whenever theft and robberies became more frequent horsemen

(Shiledars), foot-soldiers (Hashams) and infantry with guns (Gor-

dis) were sent by the Peshwa from the capital, at the request of the

officer of that division. 11 Sometimes they were directed to entertain

additional armed peons known as 'Sanadi Pyadas* ( &ffi iqj^ ).
12

The services of the sepoys from fort garrisons were often made
available to them. Besides these the 'local militia' or 'Shetasanadi'

'Naiks and peons were always at their disposal.
14

The towns were guarded by the Berads or Ramoshis. 1 * A secu-

rity bond was often taken from them at the time of their appointments,

promising to make good all property stolen in the town or in its

neighbourhood. 10 They were paid partly by the government ,and

partly by the people.
17

Occasionally a special officer called the Fem-

jadar was appointed in important towns and had to work under the

revenue officer of the division. 18

A special police establishment headed by an officer known as

the Kotawal was kept in cities like Poona, Ahmedabad, Trimbakesh-
war and others. 19

The Poona Kotawal: During the regime of the Peshwa Balaji

Bajirao, Poona became the chief capital of the Maratha Empire and
the main centre of political activities of the Marathas. At the begin-

ning of his reign the Peshwa Madhavrao, therefore, created for the

9 FORREST, Elphinstone, p. 303.

10 PD 1.320.

11 PD 8.953, 956, 960 and 962.

12 PD 7.635-6 and 8.957.

13 PD 8.961, 966.

14 EIP (1826) IV, p. 276.
"The Shetasanadi Naiks are hereditary. They hold the command of

the Shetaeanadi (peons) in their Tarf and have an additional assignment of
land in proportion to their rank". EIP (1826) IV, p. 668.

15 PD 1.333-5 and PD 8.954, 958, 963.

16 Ibid. 8.958.

17 PD 8.964, 958, 963.

18 PD 8.955.
19 PD 7.628-31.
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first time a regular office of the Kotawal or the City Prefect, in 1764

with a view to maintaining peace and order in the capital. The Kota-

wal was independent and directly responsible to the minister of the

Peshwa.20

He had a large establishment consisting of mounted and foot-

police. The Chaukies were placed in and about the city, parties of

mounted police patrolled outside, and there were frequent rounds of the

'Shibandis' going inside the town throughout the night. A gun was
fired at 11 O'clock, after which no person could stir out of his house

unattended by a police until 4 O'clock in the morning, when with

another signal of the gun, the curfew ended.21

Besides the police duties, the Kotawal had powers to settle

trifling disputes and to redress petty grievances. Thus he acted in two

capacities, as a Superintendent of City Police and City Magistrate.
12

In addition to these he had also to perform miscellaneous municipal

and P.W.D. duties which are not connected with our present subject.

He exercised his jurisdiction only within the limits of the city and

there also he had no power over the military and guards of the Peshwa's

palace, who were under the control of the army officers.23

The names of persons who held the office are as under :
24

Balaji Narayan Ketkaar A.D. 1764.

Baburao Ram (Pendse) 1767.

Janardan Hwri Vartak 1767-8.

Keshavrao Ballal Ketkar 1770-71-72.

Dhondo Bavaji 1773-4.

Anandrao Kashi 1775-6. 1779 to 81. 1793-94.

Ghahira,m Savaladas 1777-8. 1782 to 91.

Anandrao Bhikaji 1791-2.

Baloji NOoji 1795-6.

20 PD 7.629 and 8.946. (ASS 3.115, refers to a Kotawal of Poona in
1718 A.D.).

21 EIP (1826) IV, p. 233.
22 PD 7.633 and 8.964. 'Poona in Bygone Days', pp. 104 ff. records

offences tried by the Kotawal.
23 Ibid.

24 The list is prepared with the help of documents in the 'Kotawali
Rumals* from the Alienation Office records, Poona; for details refer to the
article by the present writer, read before the weekly meetings of the BISM.,
Poona, dated 21st January 1948.
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The old integrity of the office was never maintained under

Bajirao II, and Kotawals were changed at his whim and will.

Fair arrangements at holy places: Additional police force

was posted at holy places in order to maintain peace and order during

the festivals and the pilgrimages.
25

(ii) The Police Management in the domain of the Sardars of the

Peshwa in Central India

MALCOLM observes as under

"It is solely regulated by the Collector of the district who en-

trusts it to petty officers, termed Thanadars, who are posted in diffe-

rent places with small parties, and whose duty is to apprehend murde-

rers, thieves and other delinquents. In large populous towns, where a

good police is of most consequence, it is placed under an officer called

the Kotawal, who has an establishment of armed men for the appre-
hension of malefactors and offenders of every description. A discre-

tionary power of fine imprisonment, slight punishment, is vested

in this person."
25

(iii) The Police Management in the domain of the Raja of Nagpwr:
JENKINS observes as follows

"There was a large establishment of Haarkaras scattered over

the country, for obtaining information on all subjects and the Kama-
visdars of Paraganas as well as the Patels of the villages had ample
means for preventing crimes and apprehending offenders had they
been properly supported by their superiors, in this branch of their

duty. , .The system was not properly planned
"27

II

Prisons

PERIOD ( 1750-1818A.D.)

There is no evidence at our disposal about the prison manage-
ment during the pre-Peshwa period. The following information is on
the record about the Peshwa-period.

25 PD 2.113, 7.472 and 8.956, 964 and 965.
26 MALCOLM, op. tit., pp. 553-4.
27 JENKIN'S, Report, p. 270.
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Prisons: As already seen in the last chapter, the punishment

by line was more in practice than by imprisonment.
28 The development

of a regular prison system was thus quite impossible. Some rooms in

forts popularly known as the 'Bandikhanas' or the 'Adabkhanas' were

reserved for prisoners and the culprits who had committed serious

crimes were sent to such forts from different places.
29 It seems that

the prisoners were under the supervision of the Subhedar of the

division and were disposed of by them according to the orders from the

Peshwa, issued from time to time.30

Treatment to prisoners : They were treated according to their

station in life, and the nature of crime they had committed.31 Persons

of the lower castes and especially adulterous women, both of higher

and lower castes were compelled to do hard labour on building fort-

resses.32 The quantity and also quality of rations varied according

to the rank of the prisoners and allowance of food was regulated

by weight and not by price.
83

They were sometimes given leave for going home, to perform

religious ceremonies like the 'Shraddha' (funeral rites) of dead

parents, marriages of grown up daughters and the thread ceremony
of sons, which the Peshwa as the religious head of the State could

not permit to be neglected, and were often given money to perform
the 'obsequial rites' in jail.

3*

Due consideration was given to the prisoner's health, and if re-

quired, they were released.35 Sometimes their relatives were allowed

to attend them.30 If the climate did not suit their health, they were
transferred to some other places and were often supplied with the

necessary clothings, etc.87

Political prisoners: They were generally well treated though
strictly watched and their communication with the outside world and

28 Vide Chapter VI.
29 PD 2.114, 116-20. PD 7.637-8, 640-2 etc. PD 8.975, 981.
30 PD 2.115, 121 123, 124. PD 7.621, 624, 625 etc. PD 8.967-94 (almost all

of them).
31 PD 2.120, 123, PD 7.638, 640-2. PD 8.967-94.
32 PD 7.614-6. PD 8.920, 929.
33 PD 2.84, 100, 122. PD 7.614-7, 638, 640-2. PD 8.891, 912, 928, 979.
34 PD 2.123. PD 8.973-4, 977, 982. ASM pp. 381-2. PD 8.980, 982.
35 PD 8.967, 976.
36 PD 8.779, 992.
37 PD 1.336, PD 8.971. PD 5.220, PD 8.990.
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even with their own relations was prohibited- They were supplied

with all sorts of comforts and were given first class food. But per-

sons of Raghoba's party seem to have been made exception to these

normal rules, especially during the regime of the Peshwa Madhav-
rao II.88

The prison system similar to this should have prevailed under

the Sardars of the Peshwa and the old Sardars of the Satara Raja.

38 PD 7.640. PD 8.143 ff. PD 5.215.



CHAPTER VIII

SUMMARY AND CONCLUSION

I

Summary

The Judicial Institutions of the Marathas were evolved from
their prototypes, under the Sultans of the Ahmednagar and Bijapur

kingdoms. The institutions which prevailed under these Sultans were

divided into two groups, the one connected withthe central establish-

ment (of Royal institutions) and the other of the indigenous ones

(of Popular institutions). The Royal institutions were again divided

into two groups the central and the local.

The Sultan and his court formed the central government. It

was known as the Rakhtakhana. The Sultan was at the head of the

administrative and judicial machinery. He conducted the administra-

tion of his dominion with the help of his ministers (Vazirs) and the

grandees (Amirs) chosen by him from the rank of the baronage

(i.e. the Mokasdars and the Jagirdars).

The dominion was divided into Paraganas (districts) tarfs

(Talukas) and villages. These units were entrusted to Vazirs and

Amirs of the court in Mokasa and Jagir kinds of feudal tenures.

The Mokasdars and Jagirdars carried the local administration of the

districts placed under them with the help of their appointees known as

the HavcUdars and the Thanedars. The members of the court thus acted

in dual capacity as the agents of the central government and the

executive heads of the districts entrusted to them.

The royal establishment of a Paragana and a Tarf was called

the Diwan. The Havaldar was the chief of the 'Diwarire-Paragana'

and the Thanedar of the 'Diwan-e-Thana' or Tarf. They carried the

administration of their units with the help of the hereditary officers

and land holders (the Gota).

The village was the lowest administrative unit. The village*

headman was both the hereditary leader of the village community and
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the government officer. He conducted the village administration with

the help of the village Goto, through Majlis.

For the purpose of administration the Diwan and the Goto sat

together and formed a deliberative body which was known as the

'Majlis' (court). According to different units of local administration,

there were three courts the Paragana Majlis, the Thana or Tarf

Majlis and the village Majlis.

The composition of a Paragana Majlis held to decide the suits

was as follows

The Diwan: (i) The Qazi, (ii) The Havaldwr and (iii) The

Majdlasi. The Qazi was the Muslim law-officer and also a priest of

the Muslim community. The Havaldar was the executive head of

a Paragana. The Majalasi seems to be a learned person and possibly

Hindu law expounder.

The Gota: (i) The indigenous hereditary officers of the

Rayats (the Deshak), (ii) The land holders (the Mirasdars) and the

common people (the Upari and the Ra/ya or Praja) .

The Deshak further included: (1) The hereditary officers of

a Pwagana the Desfiamukh and the Deshapande. (2) The Desha-

mukhs and the Deshapandes of the adjoining Paraganas, if any.

(3) The village headman (the Mokadam) and the village record keeper

(the Kutakarni) , of the villages constituting the Paragana. (4) The
servants of the village community (the Balutas). (5) The chief offi-

cers of a mart (Petha) the Shete and the Mahajan if any.

Similarly the Diwan and the Gota of a Tarf took part in the

Tarf Majlis and the Mokadam and the village Gota in the village

Majlis.

These courts had jurisdiction over all sorts of local problems

administrative, judicial and even social. The relation of these courts

is not clear. But it seems that a suiter dissatisfied with the decision

of a village Majlis took resort to a Tarf Majlis and if it also made
default in justice he appealed to the Paragana Majlis. They had juris-

diction over civil suits only.

The unit of a Tarf does not seem to have so developed as that

of a Paragana and a large number of decisions of the Majlis (Mah-
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zars) hitherto have been brought to light are the awards of a Para-

gana Majlis.

During the Bahamani period above the Paraganas there were

Atrafs or provinces. They were placed under officers known as Tara-

fadars. These Tarafadars were often ministers of the Sultan. By
the end of the 15th century the Tarafadars became the independent

rulers of their divisions and then the 'Tarafadari' system fell into

disuse. In the absence of the evidence, it is not certain whether the

Tarafadars dispensed justice with the help of a Majlis.

Along with these royal institutions, there were indigenous or

popular institutions, which played an important part in the admini-

stration of justice. They were three (i) The Gota, (ii) The Brahma-
sabha (a bench of learned Brahmins), and (iii) The Jatisabha (caste

council) .

The institution of the Gota was developed out of the indi-

genous tenures such as, the Watan, the Miras (hereditary rights in

office and land) and the Upwri (lease holding). These tenures bound

up the members of different castes into a political body which satis-

fied the administrative, judicial and economic needs of the rural

communities and the common people. This body was called the Gota.

From the phrase such as, 'Watan Bhau' or brother by here-

ditary title, 'Ghar Bhau9

or brother by blood relation and 'Biradar

Bhcw* or brother by co-partnership which occur in the documents
about transactions of hereditary titles (Watan) it seems that

the Gota was organised on family plan but it was a distinct political

body.

According to different units of administration the Gota was
divided into three groups of a village, of a Tarf or Kasba and of a

Paragana.

As already seen above the Gota and the Diwan jointly con-

ducted the local administration, fiscal and judicial, through the Majlis.

The Brahamasabha and the Jatisabha were the other two indi-

genous institutions of justice. The Brahmasabha is found generally
in connection with the holy places. It was composed of the learned
Brahmins. The Dharmadhikari (a public censor) was its head. It
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was referred to in personal, social and religious law cases of the

Hindus. As an executive authority in religious matters it admini-

stered penances to those who had swerved from their caste traditions

and were therefore expelled by their caste-men.

The Jatisabha, on the other hand, had jurisdiction over matters

pertaining to caste and could excommunicate persons who had violat-

ed the caste regulations.

These two groups of the administrative and judicial institu-

tions were fully developed by the end of the Bahamani period i.e., the

15th century and were continued by the later Sultans of the Ahmed-

nagar and Bijapur kingdoms.

Under the Maratha rule the Rakhtakhana was transformed

into Rajmandal. It was organised partly on the lines of Privy Coun-

cil of eight ministers (Ashtapradhana Mandal) described in the an-

cient books on Hindu polity and law. The Rajmandal acted both as

an administrative and judicial body. The members of the Rajmandal
assembled to hear the suits of exceptional importance and were col-

lectively styled as the Rajmudra instead of the Rajmandal.

The system of dispensing justice through Majlis of the Sul-

tanate period, was not only continued in the local administration but

it too formed part of the central judiciary and the members of the

Rajmandal and the Gota heard suits of high importance in open as-

sembly known as the Dharmasabha or the Huzur Hazir Majlis. The

largest number of the members attending such a Majlis over which

Shivaji presided is 238, and of them only 29 are the government offi-

cers of the central establishment.

The dominion was divided by the founder of the Maratha

State into three main divisions, which were placed under the Panta-

pradhan, the Amatya and the Mantri. These three main divisions

were further divided into Sarsubhas (provinces) , Subhas or Paraganas

(districts), Tarfs (talukas) and the village. The office of the Sar-

subha was named as the Prant Rajmandal and the Swrsubhedar seems

to have assisted the minister in council, in the administration

of his division. Possibly it was merely an administrative unit with-

out revenue of its own. No new changes were introduced in the

Paragana or Subha, Tarf and village administration in general and
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the Diwan or the Rajmudra as it is often found in Mahzwrs of the

period, and the Goto, conducted the Paragana and the Tarf affairs

through Majlis as before.

It seems the order of precedence of these officers was deter-

mined and their payment was also fixed in money. The old system

of giving lands in lieu of the state services was strictly forbidden.

Similarly the old system of allowing Watandars to collect their Haqs
(customary dues) from the Rayats (Rayat nisbat) was no longer

continued and they were to receive their Haqs directly from the Im-

perial treasury.

This machinery worked till the end of the regime of Shahu.

The system of granting lands in Mokasa in lieu of the state services

started by Rajaram as a temporary measure was continued by Shahu
and during his life-time the feudalisation of the Maratha govern-
ment was completed. Naturally, the feudal lords administered jus-

tice within the territory under their jurisdiction as they pleased.

It seems that the Peshwa Bajirav was more fond of the Panchayat

system than the Majlis, and the former thus seems to have developed
in the Jagir territory of the Peshwa, during the regime of Shahu
side by side with the Majlis. The following sentence from a letter

dated 1726 A.D. is notable from this point of view. *

H*i|4dHiR g*nu

*nf**T 31$
; or 'the Majlis too lost its prestige'.

1

After the death of Shahu, the Peshwa became the de facto ruler

of the Maratha State. He conducted the administeration of his jagir
territories through Mamlatdars or Subhedars and Kamavisdars.
These officers carried the local administration independently and it

seems they neglected the Paragana Majlis. Upto the reign of the
Peshwa Madhavrao I the Watandars were used as a check to these

officers, but later on the farming system was introduced and they
totally lost their administrative Importance during the last days of
the Maratha Empire. The judicial work of the Majlis was carried

by a Panchayat and this old democratic institution faded into un-
deserved oblivion during the Peshwa period.

The Sardars of the Peshwa, the other members of the Raj-

mandal and the old Sardars of Shahu, imitated the Peshwa in the

administration of their jagir territories.

a BIMQ XXVm (iii and iv), N. 81, p. 33.
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The system of trial by a Panchayat continued till the end of

the Maratha Empire.

The trial by a Majlis of the Diwan and the Goto was the ac-

cepted principle of traditional law during the pre-Peshwa period and

government officers whether central or local acted as executive offi-

cers and intermediaries between the parties in dispute and the Majlis.

The plaintiff was at liberty to choose the place of instituting

the suit. It seems that generally the complaint was first lodged be-

fore a Thanadw of a Tarf or a Hawldar of a Paragana. Then the

officer concerned convened the Majlis and the Goto with the help of

the Deshamukh and the Deshapande. Usually the meeting of a

Majlis held in front of the image of the local deity and under the

shade of a holy fig tree on the platform built round it for sitting

purposes. The meetings were seasonal and it seems that by far the

largest number was held in the month of 'Jyestha' (June) or Magha
(February) when the rural community is generally free.

The hereditary officers such as the Deshamukh and the Patil

or Shete and Mahajan acted as the chairmen or 'Sabha Naik? of the

meetings. A class of persons, expert in law known as 'Prasnika' play-

ed an important part as an interrogatory during the course of trial.

We find this class often in connection with the places such as Paithan,

Punatambe, Karhad, Ranjangaon and Pali well-known for trying suits.

The / usual procedure, which was just similar to the one

observed in the courts at present, was followed and the final award
or Mahzar was given to a party in whose favour the suit was decided,

being attested by the members of the Majlis.

The usual procedure, which was just similar to the one

the documentary evidence and an ordeal by the heated piece of metal

(Rava-Divya) was more common.

It seems fhat two to four sittings were required to pass the

final decision and it was the duty of the government officer to watch
the proceedings of the Majlis and undue delay in the decision was
never allowed.

As to the court fees there were no fixed rules. But the Diwan
could demand Harki (money paid in joy) or Gunhegari (fines) from
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the parties successful or defeated respectively if they had laid down

a wager to that effect. But usually, dues known as 'Hark? or 'Shernt

were collected by the public officer according to the capacity of the

suitor and the nature of the dispute before granting him a document

known as 'Khurdakhat' or 'Watanpatra* for the enjoyment of the

property and issuing orders to the local officer concerned for the exe-

cution of the decision of the Majlis.

The members of the Gota received a sumptuous dinner and

presents of valuable cloth from the successful party for granting him

Mahzar.

While deciding suits more importance was given to bring out

reconciliation between the parties in dispute than to the rules of pro-

cedure and law. If a plaintiff dissatisfied with the decision of a

Majlis asked for the transference of a suit to some other place, his

request was granted.

The procedure similar to the one described above was followed

during trial by a Panchayat under the Peshwa period. The parties

suggested the names of the Panchas whose number varied from 3 to

15 and even more than that. The government officer concerned sum-

moned the members of the Panchayat. The final award of the mem-
bers of the Panchayat was known as 'Saramsa' (summary of the de-

cision). The Saramsa was then approved by the public officer con-

cerned and the Nivadpatra was issued, in favour of the successful

party from the secretariat, after receiving the government fees for

the same. The names of the Panchas were never recorded in the

Nivadpatra nor was their attestation necessary. The Nivadpatra was
thus purely a royal document, whereas the Mahzar as seen above

was rather a popular document and the sanction of the people was
oehind it. Thus it seems that the concentration of justice took place
into the hands of the royal officers and the members of the Gota gra-

dually lost their customary rights of dispensing justice during the

Peshwa period.

As to the nature of punishment, it was three-fold: (i) The
Diwan or Rajdanda, (ii) The Devadanda or Brahmadanda and

(iii)The Jatidanda. The Diwandanda was a royal punishment. The
Devadanda was a religious or spiritual punishment and the Jatidanda
was a punishment by the caste. It was a social punishment.
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The accused committed to trial for offences against person or

property or morals had to go through these three types of punish-

ments. The Diwandanda was administered by the royal officers,

while the latter two by the Brahmasabha and the Jatisabha respec-

tively.

The person who committed heinous offence was excommuni-

cated by his caste men and punished with imprisonment or fine by
the State. After having gone through the punishment ordered by
the State, he visited the Brahmasabha of the holy place in order to

purge himself of the sin he had committed by performing penance.

After finishing that he had to give dinner to his caste-men accord-

*ng to his capacity to become fit for social intercourse wfth the mem-
oers of his caste. This was looked upon as the Jatidanda.

The punishment of crimes seems to have been the special pre-

rogative of the royal power. It was the duty of the government offi-

cers to apprehend the criminals and punish them according to orders

of the superior officers concerned.

II

Conclusion

Our investigation in the preceeding chapters helps us to con-

clude as under :

There were three aspects viz. political, religious and social,

which equally contributed to the rise of the Maratha power (Maha-
rashtra Rajya). They were closely connected and interdependent.
The social was also religious, though the religious was not always
social. The political was also to a certain extent religious but the re-

ligious was not necessarily political- Every individual had to per-
form threefold duties as an individual (regarding his own religion

'Swadharma'), as a member of a particular caste and as a citizen

of the state. The nature of the punishment was also threefold social,

spiritual or religious and political and was executed by the caste

(Daiva) , Brahmasabha and the state respectively.

In its juridical sense it was a triune state and not a unitary
one. The three main institutions were X (a) Raja and Huzur Hazir
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Majlis or Rajsabha or Dharmasabha, (b) Deshadhikari and Gota-

sabha at the district level, 2 Dharmadhikari and Brahnuisabha,

CrJatisabha or Daiva, purely for caste purposes.

The ruler was merely an executive authority of the society and

polity. He was not legislator but a symbol of power and Dharma.

He wlas to follow the awards decided in an assembly 'Majlis or

Sabha* of government officers (Diwan) and of the people gathered

in the Gota or territorial community of communities (classes, castes

and other groups). His jurisdiction over religion and caste was

limited. The Brahmasabha and the Jatisabha were the final authori-

ties in religious and social matters. But he could interfere with their

decisions, if necessary, as controlling, co-ordinating and corrective

authority.

The strength of the judicial institutions where human life,

liberty and property were concerned was essentially based on their

democratic composition and procedure, though there were tests of di-

vine ordeals for want of evidence. Even here the democratic conception

includes not merely the seen Government and the people but also

the unseen God the three sources or elements of authority, poli-

tical, religious and social. But the King's presence as symbol of

authority was essential. 2 He was the representative of the Dharma of

the community as a whole.

The Dharmasabha or the Paragana or the Tarf Majlis of the

Maratha and pre-Maratha period is a democratic body like the Wite-

nagemot, Shiremoot and hundredmoot of the Anglo-saxons. There

can be no justice without Majlis where the King, his officers and

nobles (i.e. Diwwi) and local representatives (i.e. Goto) have to

be present.

The local Government officers set the judicial machinery in

motion and saw that all cases were tried properly by the Gota in the

Majlis. As executive officers they were only to enforce the decision

passed by the Majlis. They could not interfere with the decision

passed by the Majlis. These judicial powers of the people or the

Gota slowly passed into the hands of the royal officers and findings

of the Panchayat were always to be approved by the officer con-

cerned, in the latter part of the 18th century.

2 ASS 4.94 Vide Chapter V.
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The Sabhasad seems to be ancient judicial adviser working
under the patronage of the King. He was known as Majalasi under the

Sultanate. He seems to be a learned scholar of Hindu Shastras and

probably his duty was to expound the principles of Hindu Law at

the time of trial by Majlis on behalf of Government. The word

'Nyayadhish' denoting the Government Officer seems to have been

introduced under Swaraj.

Trial before a single Government Officer alone, like the modern

judge in the civil courts was not customary and therefore the deve-

lopment of the courts with well defined jurisdiciton similar to those

in present days was quite impossible.

The procedure followed by the Majlis at all places was generally

uniform and was just in keeping with the one described in the Smritis

(Hindu Law Books).

The legal procedure presents a peculiar combination between

the customary rules of law and the requirements of practical life,

as conceived and formulated by the members of the Majlis. During
the course of trial more importance was given to the satisfaction of

the aggrieved party than to the rules of the procedure and law.

The class of pleaders, does not seem to have existed at all

The professional pleader is a product of modern civilization, and

in the period under review neither the complainant nor the defendant

could employ the services of professional interpreters of law. But
there existed a class of learned persons with high morals known as

the 'Mahaprashnik Mayevant' ( qgr srrfsra flffrRi )
at the places

famous for deciding suits, who voluntarily acted as an impartial

interrogatory during the course of trial.

The parties were not required to pay any court fees at the

time of filing a suit or during the trial. But fees were levied by the

Government officers according to the capacity of the party before

the execution of the decision and if the party was unable to pay
them orders were issued to the local officers concerned, to execute

the decision and recover the dues later by instalments.

It is a notworthy feature of the system that, in cases of crime,

after going through the punishment ordered by the Government, the
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offender was required to purge himself of the sin he had committed

by performing penance which was called Devadanda and to give

dinner to the people of his caste, in order to qualify himself for so-

cial intercourse. This was called Jatidanda. This threefold system

of punishment seems to have checked the tendencies in crime and

ELPHINSTONE rightly remarks that the country was peculiarly free

from crime.3

In complicated cases advice of the Brahmasabha was often

saught.

The Maratha jurisprudence during the period under review,

was chiefly based on the laws incorporated in the Smritis, racial cus-

toms and law of personal status developed under the Sultans of

the Deccan. The law of procedure followed and the system of ordeal

and expiations, formed part of the ancient laws. The Rules of the

caste were based on racial customs, while the law of status was

purely the contribution of the Muslim rulers, developed out of diffe-

rent types of tenures, as in Western countries during the same period.

The Watan and Miras tenures helped the unification of the

members of different castes into a self governing political body,

having the same social status and known as the Goto. The Mokasa
and Jagir tenures, on the other hand were closely connected with the

royal or central establishment (the Rakhtakhana and the Diwan)
The latter was necessarily a military tenure. The feudal laws adopt-
ed by the Sultans of the Deccan, instead of disrupting the local

self governing groups of villages, led further to their unification in

the form of Tarf and Paragana Gots.

The founder of the Maratha State discontinued Mokasa and

Jagir tenures. He established a civil Government with regular army
and navy. He made the members of the Gota to receive their cus-

tomary rights and perquisite, ( %% w?i fr*r*<! ) from the Imperial

Treasury instead of from the Rayats directly. He made them res-

ponsible to the Central Government but at the same time did not

deprive them of their powers regarding local administration fiscal,

judicial, social and religious. The self-governing activity noticed in

the ancient village communities in Maharashtra reached its highest

3 FORREST, Elphinstone, pp. 312 ff.
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stage of development under 'Swaraj* in the form of Rajaaabha or

Dharmasabha or the judicial assembly for the State. Out of the

small fief (Jagir) grew the kingdom and out of the self governing

village communities grew the Dharmasabha or the judicial assembly,
for the State.

Mokasa and Jagir tenures introduced by Rajaram as a tem-

porary measure were continued by Shahu and by the middle of the

18th century the Maratha State was completely feudalised. Under
the Peshwas the Rajmandal was ignored and the Dharmasabha was no

longer continued. Administration of the Jagir territories was car-

ried on through appointees and the Paragana and Tarf Majlis were

neglected. The judicial work of the Majlis was taken over by the

Panchayat. The Watandars were used as a check to the vageries

of the local officers during the early period but later on this feeble

practice was also discontinued when farming system was introduced.

This centralisation was necessary on behalf of the Peshwa to streng-

then his personal power. The same system was adopted by the

other Sardars in their own territories. Thus, the organic unit of the

Majlis broke up, the new formation promoted fragmentation into in-

organic masses and individualistic tendencies began to assert them-

selves. It was definitely a retrograde step and led to the fall of the

Maharashtra Rajya.

As hereditary titles (the Watan and the Miras) determined

the course of living of an individual, naturally disputes about the

Watan and Miras rights formed the chief object of litigation.

During the Sultanate period, the growth of the Hindu law was

retarded, because it was not enforced by the public tribunals in gene-

ral, though referred to in cases of inheritance with the help of the

Brahmasabha. But more than three-fourths of the members of a Majlis
were generally the Hindus and it seems the Majlis and especially

its component part the Gotasabha helped to preserve the ancient

Hindu traditions in the law of procedure and inheritance. The Majlis

served as a place for imparting knowledge of the Hindu Law to the

members of younger generation and ELPHINSTONE admits that, till

the end of the Peshwa period 'every man was tolerably acquainted
with its rules in civil cases', even in the absence of the codified law.

The social, political, economic and religious conditions of the

period determined the form of the judicial system. It therefore suited
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the people and met with their judicial requirements to a greater

extent.

After our contact with the British these old institutions were

neglected and gradually set aside. New judiciary based on the prin-

ciples of the English Jurisprudence was adopted. From the follow-

ing observation of Prof. CHAPEKAR that 'it is a lifeless mechani-

cal machine',
4

it is clear that the new institutions have not been as-

similated by the people in this country, during the past 125 years.

It is also not possible to revive the old institutions as the old social

and economic structure of the society has been disturbed and our

institutions are passing through a transitional period.

We have achieved independence just recently. We have our

own heritage, social, religious and economic as described in the pre-

vious chapters. Our country is agricultural. We are gradually adopt-

ing modern means of production. Under the changed circumstances,

an attempt should, therefore, be made to adopt such institutions as

would suit well the temper of the people and their traditions, instead

of imitating those prevailing in the Western Countries.

4 Sardesai Smarak Granth, p. 44.
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A CRITICAL ANALYSIS OF MAHZARS

(A.D. 1400-1800)

A MAHZAR is a decision of a MAJLIS or deliberative body, com-

posed of the local government officers ( = the Diwan) and the indi-

genous officers and landholders (
- the Gota).

The length of a Mafczar varies from 3 to 15 feet and breadth

from 4 to 6 inches. It is prepared by fixing together short pieces of

handmade paper and the joints are marked with seals on the back side.

The ink used for writing is deep black and sometimes black-brown.

It is always written in Marathi (Modi) . The form of the Modi script

changes from period to period. Sometimes a brief summary of its

contents is given in Persian at its very beginning.

From the point of its contents it may be divided into two parts :

the one representing the Majlis in whose presence the award is passed,

and the other dealing with its subject. The former records in detail

the place of Majlis, the members of Majlis both from the Diwan and

the Gota, according to their rank and their respective designations,

native places and seals ; while the latter confines itself to the subject

proper and the nature of the subject determines its form. 1

FORM OF A MAHZAR .

Persian gist,

Seals of Chief Officers.

THE HAZEER MAJLIS
Place and date;

Names of the members with their respective designations,

native places and seals etc., in a fixed order, as under

The Diwan or Rajmudra

Of the local government officers and servants such as,

Qdzi, Havalddr, Mujumddr, Nighdvan.
The Gota

Of the indigenous heads of the division Deshmukh,
Deshakulkarni.

Of those of the mart Shete Mahajan, Chaudhwri.

Of the village officers and servants Mokadam, Kulkarni
and the 12 Balutds.

Of the landholders and other tenants in the villages.

Of the different traders of the bazar the 28 Khooms.

1. In all 161 Mab?ars are analysed. Of them about 29 are marked as 'Taliqs'
or copies.
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The Brahmasabha

Of the learned Brahmins.

MAIN BODY OF A MAHZAR

date and ending formula. (Seal)

CLASSIFICATION OF MAHZARS, ANALYSED ACCORDING TO THEIR SUBJECT

MATTER :
2

(i) Of a written agreement given by the Gota conjointly to a

person for the performance of certain duties such as of a head-man

or of a record-keeper ; towards the village. Nos. 79, 86, 87, 92, 105,

141, 142, 144=8.

(ii) Of a formal confirmation by signature on behalf of the

Gota concerning different transactions of local importance. Nos. 34,

39, 41, 58, 59, 64, 78, 91, 98, 113, 121, 127, 128, 129, 130, 134; 135;

138, 139, 143= 20.

(iii) Of a public attestation by a number of persons particu-

larly the Gota professing to be cognisant of the circumstance of the

case. Nos. 76, 80, 89, 94, 96, 104, 108, 110, 111, 112, 118, 121, 124,

125, 158, 161=16.

(iv) Of a collective agreement and representation. Nos. 73,

83=2.

(v) Miscellaneous. Nos. 1, 102, 106, 123 = 4.

(vi) Of the decisions of disputes; in all there are 105. Of
them 94 are the unanimous awards of the Diwan and the Gota. The

remaining 11 are of the nature of arbitration and granted by the Gota

alone.

FURTHER CLASSIFICATION OF MAHZARS OF DISPUTES :

1. Of interitable rights, property, emoluments etc. ( = Haqs),

privileges and perquisites ( Manapans) of an office or trade forming

part of an indigenous establishment of a district ( Paragana) or

village (i. e. of Watans) :

(i) Of a Paragana headman (Deshamukh). Nos. 20, 21,

131, 132; about partition, 43, 60, 67, 74; about elderly rights, 82, 88,

95, 126 = 12.

(ii) Of a Paragana record-keeper (Desha Kulkarna or

Deshapande). Nos. Desha Kulakarna and also gaon or village Kula-

2. Of the 161 Mahzars analysed those marked with definite years are
classified in the following pages. In all they are 155.
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karna 6 ; Deshapande 10, 19, 25. Deshapande and gaon-Kulakarn*

28, 54, 62 = 7.

(iii) Of a village headman (Mokadam) 2, 27, 30, 31, 32, 33,

37, 44, 45, 47, 50, 52, 53, 63, 72, 77, 81, 93; (elderly rights and

'plough'), 97, 101 (partition), 136= 21; (Patilki) 3, 12, 13, 18, 46,

65, 75, 90, 99, 115, 120, 140 =12.

(iv) Of a village record-keeper (Kulakarna) Nos. 17, 107,

137, 148 =3.

(v) Of a village astrologer and record-keeper (Jyotish and

Kulakarna) Nos. 35, 61, 66, 70, 85, 103, 159 = 7.

(vi) Of a chief potter's elderly rights (Kumbhar Mehatarki,

Vadilapan), 51.

(vii) Of a gardener, 109.

(viii) Of a Mirasi Naiki, 55.

(ix) Of a village watchman (Mahar Mehatarki), 68.

(x) Of a Prefect of a Mart (Shete) , 9, 22 - 2.

(xi) Of other officers of a Mart
Of a Panasara, 57 ; Of a Gavada, 116= 2.

(xii) Of a Public Censor (Dharmadhikari) Nos. 7, 29, 38,

40, 42, 56, 69, 156-7, 160. Of a priest (Gramopadhik) 4, 5 =: 12, in

all 83.

II. Of a landed property Nos. 25, 71, 85, 100, 133 = 5.

III. Of a movable property Nos.

11 (gifts of funeral rites) ; 15 (money disputes) = 2-

IV. Of a boundary dispute Nos. 8, 14, 16, 23, 26, 36, 49- 7.

V. Miscellaneous Nos. 48 (purification) ; 119 (marriage) ;

117 (crime) ; 114 (partition) ; 145, 146, 147, 149=8.

CLASSIFICATION ACCORDING TO DIFFERENT PERIODS IN THE HISTORY OF

MAHARASHTRA :

Period I; A.D. 1300-1347=1

II; A.D. 1347-1500 = 1

III; A.D. 1500-1650=58

IV; A.D. 1650-1700= 62

V; A.D. 1700-1750 = 31

VI; A.D. 1750-1800= 2
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CLASSIFICATION ACCORDING TO SEASONS :
*

Hot season 38;

Phalguna 7, Chaitra 7, Vaishakha 7, Jyeshtha 17.

Rainy season 41 ;

Ashaflha 3, Sravana 15, Bhadrapada 7, A6vina 18.

Cold season 50 ;

Karttika 10, Margasir?a 15, Pau?a 8, Magha 17.

CLASSIFICATION ACCORDING TO THE PLACES OF THE MAJLIS :

(i) Of Maftzars of disputes :

Of a Paragana (district place) Nos.4
2, 4, 6, 7, 9, 12, 13, 16, 17,

19, 22, 27, 28, 33, 35, 38, 45, 48, 50, 55, 56, 57, 61, 66, 75, 77, 81, 88, 99,

100, 103, 115, 120, 125, 137, 145, 156, 158, 159.

Of a Tarf, Karyat or Thana (Taluka place) Nos. 3, 16, 26, 37,

65, 68, 72, 140, 157, 161.

Of a Kasaba (place of a mart) Nos. 29, 44, 51, 52, 67, 69, 84,

93, 109, 116, 117, 136, 146-9

Of a fort Nos. 10, 20, 21, 36, 40, 42, 43, 46, 47, 53, 62, 63, 131,

132, 160.

Of a Thai (place known for deciding suits) Nos. 5, 18, 32, 71,

90, 95.

Of towns and villages Nos. 11, 82, 97.

Of holy places Nos. 85, 114.

Of places which could not be determined Nos. 8, 14, 23, 24, 25,

30, 31, 49, 54, 60, 70, 74, 101, 107, 119, 133.

(ii) Of other Mahzars :
5

Of a Paragana Nos. 127, 128, 138; 76, 80, 94, 104, 125; 73, 83,

123.

Of a Tarf or Karyat Nos, 79, 141 ; 41, 91, 143 ; 89.

Of a Kasaba Nos. 78, 113, 106.

Of a fort Nos. 142; 34, 58, 110, 111.

Of a village Nos. 86, 87, 92, 130; 112, 118.

3. Of the 155 ma^ars only 129 are marked with dates in detail. See
'Time Analysis'.

4. The size of these administrative Units was smaller than that of the
modern District or Taluka.

5. The order of these numbers varies according to the classification

given on pp. 136.137.
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Of places which could not be determined Nos. 105 ; 39, 59, 64,

98, 122, 129, 134, 135; 96, 108, 121, 124; 1; 102.

Thus the system of management of local affairs, both public and

private, through Majlis and by granting Mafc?ars extended all over the

table-land of the Deccan and even in some part of the Konkan. It was

a remarkable product of the political and social conditions of the

period. It provided an instrument of government that linked to-

gether the two administrative units of local government The Diwan
formed of the local public officers and the Gota consisting of the indi-

genous officers and landholders. It, therefore, represents in it an

excellent mixture of the Muslim and indigenous institutions of local

administration. The office of Qazi might have been responsible for

its development under the Sultans of the Deccan.

All problems of local interest, whether administrative, social

or religious, were treated as a subject for Mafrzar.

The study of Mafr?ar and especially of the Majlis represented
fn it, is thus highly important from the point of institutional history
of Maharashtra. An attempt is, therefore, made in the following pages
to analyse the published and also a few unpublished Ma^ars into four

groups as under :

Group [ 3? ]
Reference, date, outward form of the document

[ 3TT ]
The subject

[ 3; ]
A detailed analysis of Majlis.

[ ] Remarks; selected quotations etc.
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THE TIME ANALYSIS OF MAHZARS
ANALYSED ABOVE

< T > ACCORDING TO DIFFERENT PERIODS IN THE
HISTORY OF MAHARASHTRA

S. No. 5ii. 5W jrf^n ^ ftfo ^R ^- Date .

Period I, A. D. 1300-1347 = 1 . . .

1 m<i wfihs. t TT^IR 10-10-1333
Period II} A. D. 1347-1500 = 1

2 W* m**4^. v 4NR 27-11-1474
Period III; A. D. 1500-16*0 = 58

3 *YO TRqg. <\ inssiR 10-7-1548
4 <v^ 1564
5 m* s^g. ? g^R 6-5-1570
6 ?v^v ?i^g. ?5{ ^JT^R 18-10-1572
7 ?^? ^liT^ 1579

8 ?^^
"

1583
9 ?<^ !.?.? gj^R 19-5-1598

10 ?<^ 1598
11 ?H^ nWHs. U g^TR 27-11-1601
12 t<<t* rwig. < WTSJ^R 5-7-1608
13 ?HV ^5^5. ?^ 5reK 9-11-1608
14 ?H^ rflv. ? 3^wre 23-11-1608
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S. No. ^jf. 5i$ *rftrr r ftfa ^rc Dat6

15 ?<^ 1610

16 ^n 1610

17 ?H^ 'in ! 3. ?? *Hicft(K 7 8-1610

18 ?MR "1^5.? <!NHR 14-1-1611

19 ?M< %m. ? *fowR 1-4-1616

20 ? K 3 nnKft4 g. ? ^ ^ieMi^ 10-12-1616

21 ? H ? ^ TpRft^ g. ? ^ *}iooqK 1012-1616

22 ?HY<> ^g q. gsRR 5-6-1618

23 ?HY fli^U. U srf^T^R 3--12-1618

24 "iK* 8 srif^R ^. JW^ 27-9-1621

25 <KY* iwg. U wsgR 15-1-1622

26 ^HV^ iR?f. ^ 5tf5mR 19-1-1622

27 J^Y^ Tir^^g. ?* *foR 24-2-1622

28 ?<;YY s|g\ n ^NR 26-5-1622

29 ?HV 53feg. * |9rtR 28-5-1625

30 ?^YVS RTihfHsr. | gf'WR 19-12-1625

31 ?K** "RI5JP g. u ^ftgR 26-2-1626

32 ?HY< ^i^jpi g. ? WH&IK 6-2-1627
33 t\\ arn%^ g. * *fo*R 20-9-1628
34 Wi sni^r g. gwre 8-10-1630
35 ?.v t^^ fliig. ^ q*ioWK 25-1-1631
36 ?<^Y 5^5 g. 5? gspgi? 11-5-1632
3? mi 1633
38 ?HHH STPTI^ g. ?? WISIK 8-7-1633
39 t\\\ ari^r g. H gRR 4-10-1633
40 ?.^^ wi^5. H SPRR 2-9-1636
41 m<: 3fl%rg. ^ p?tR 21-10-1636
42 ms 1637
43 ?HH^ *nr*r. piWR 26-1-1638
44 *<^o %q. ^ JVRK 30-5-1638
45 ?H$? rr^rw. H jjw?: 8-8-1639
46 m? *nCT^ g. i t^R 26-8-1639
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S. No. ^IT. 5RF Tf^TT W ftfr ?R Dat0

47 ?K^^ *ff^ 5L ? 5 jpRR 141-1641

48 ?K^? "srf^R %x. %\ y^R 8-101641

49 ?i^ *ra ST. *rft*rc 12-2-1642

50 ?K^v ^s g. ?o *fNr* 29-5-1642

51 \\$v *3ig 3. ?* 3^fR 1-6-1642

52 ?\^^ v?ig 5j. \s 3^T^ 9-6-1642

53 ?k^^ ^T^JFT 3t ? ^ H<IIOOII< Zl & Io45

54 ?^^HI^^ 1643/44

55 ?^5 fa g. V5 5^K 25-12-1644

56 t^t
'

1646

57 <^o ^ra g. ^ srf'faR 15 -4-1648

58 ?H? ^rsq^^.R swrc 12-8-1649

59 ?K tt ? flnkM g. ? 5ift^R 24-11-1649

Period IV; A. D. 1650-1700 = 59 + 3 ( Later additions

i. s. s. No. 156-8) = 62

60 ?H*3 1651
/^ . ^ * .^rT 97 1 1Af\9
uJL ? A^ ^ Tf^f ^ ? ^ *IT3^K <vi J. 100^

62 ^vjv 3rrf^*T ^. ? ^ JW&^R 19^10 Ib52
/o ^_ ^ . * ^ 1 1^CiQ
bo ^vsv fl^ ^. ^ 5^rc ^~ 1^1000

64 ?H^^

'

1654

65 ?H^K ^ ^ ^ ^f^TR 1~ H654
66 ?H^5 t^FT^r ^. ? ^f^R 1- 5-1654

67 ?<^ ^ ST. ^ %ftm 21- 3-1657

68 ?^^^ ^%s r. ?v Wo3^R 31- 5-1657

69 ?K^ qnrT? 3. ? ^R 13- 9-1657

70 ?H^ ^rrf^R g. ? *rt*RR 28- 9-1657

71 ?H^^ i^Kfar ^. ? ^ ^TToJcTR 2 <^ s"l^"~l&57

72 ?K^ ^nf^R ^. ^ ^f^R 3-10-x658

3 ?\d ^u^ ^ ? 3^R ou 12-1658

74 ?<t<J3 %^r g. *^ gwpc 4-4-1661

75 V\\ vififa 3. ? ^5[R 7-10-1661

76 ^^^ <fag. ^ flftro 14-12-1661

77 ?K^K n^r g. ^ 3^RR <ii-y lobu



A CRITICAL ANALYSIS OF MAHZARS 24?

S. No. sen. OT nfcn ^ ftfr TO Date

78 \\\ *TFW 3. $ 3P>3R 22-8-1664

79 ?K^ ^NT^F ^. ? 3*WR 16-8-1665

80 K 1667

81 \\tc TR g. ? tfifoWR 15-L-1667

82 ?K^ *JN 5. ? 5^rc 24^1-1667

83 m 1668

84 ?H^ 1668

85 \\\ aw ^. ? sfa^R 20-1-1668

86 ?\^? ^s 3. ^ 5i^(K 28-5-1669

87 ?H^^ uriWH 3. <i 3^p; 10-11-1670

88 t\w *mm g- ? ^faro 15-8-1662

89 ^H^H ^rif^f 3 ? ^ps^fR 16-10-1673

90 ?K^ ^^ ' ^ W55TO 1""2"1675

91 ?K^^ wRw 3. ^ tfRR 10-10-1675

92 ^K^^ ^fr. *n^i *f. K 3^RR 19~7-1676

93 v\\t ^TOT^ 3. ?^ ^^n: 10*9-1676

94 ? ^ ? ^8 ^ ^ 9)4JMK 16-6-1679

95 ? ^ ^ wfeW ^. ^ 35RR 3-12-1680

96 ?5^ TR ST. ^ 3^R 26-1-1681

97 ?^^ ^is 6-1681

98 ^<>v 1682

99 ?^^ ^^r 5J- ^ 5P^*^^
^"o-loo<i

100 ?^>^l o d 1685-86

101 j> e x 1686

102 ? ^ ^ *?T^ 3. ^ tfRR 29-1-1688

103 ?^? wfci*3. W ^3^^ 26-10-1688

104 ? ^ ? ^N" 5. ? ? rf^ro 23-r12-16oo

105 ? ^ ? "W S H ^y^K 16""1 looy

106 ? ^ ? ? ^srra f. ^ g^R 26-4-1689

107 ?^?? ^Tff^R ^T. ?^ ^ffaRfK 30-9~luo9

108 ? ^ ? ? ^t^f 3. ^ ^ft^f^ 8-12-1689

109 *6*v smrrff 9 ? ^J^R 20-6-1692
JLV/*^ \ ^ % ilTi>a T \
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S.No. STL src? flf^rr 3 fffil 3R Date

110 WY iro<w$[. <J gwR 8-9-1692

111 <*<; =&*.?? 5^R 12-4-1694

112 mt rarg. SPRR 20-7-1694

113 $^?^ IR 5- ^ W3^K 8-1-1695

114 <*u nWV * SWR: 5-8-1696

115 <us 1697

116 ?^?^ **te 3J. ^ ^f^TR 16-5-1697
11? m< vfan rffcK 29-10-1699

Period V ; A. D. 1700-1750 = 28 + 3 ( Later additions S. Nos.

159-161) = 31
118 ?$^ *mrT?sr. ?v dSrtre 20-9-1701

119 ?^^Y 1702

120 ^Y lonag. ?o ^R 26-4-1702m c - . ,:',.., _ . _ /^ -
i no

?HX^ *t^lKi ^. ? X 5Iln^R i-D-liUo

L66 ^R\ *TWT T. W iRll^ 22-8~170om. c _ .
...._ t >i t __ . _ o 10 irrvQ

*S^ ^MyR T. ? ^ 3)=l^F^ I* itOO

124 ? ? ^ ^ q4.11*5) ^. ^IIRR 8- 4-1706

125 ? ^^ ^,. p^ 11-6-1707
126 ^^ 1^3. 2-1710

127 ?^^ (ftlsr 5. ^ 3^1? 3-1-1712

128 ^ wfkg. \ 5RR 22-10-1712

129 ^U *\w%.\ ERR 12-7-1716

130 ^^ fc*.% ^3^TR
21-6-1717

131 ?^YO 3iri%T^. c sYfl^R 6-10-1718

332 ?^v? % ^. ? 5ii^<iR 9-5-1719

133 me
"

1725

134 ms <FT3pr f. "u ^I^R 1-3-1725

135 \\^\ 1730

136 \\\\ JINW. H iTa^R 15-2-1731

137 \\\\ ani^^. ?v ^J?^R 18-10-1731

138 ^KK 1733

139 \\\\ rfik. 3*3R 24-10-1734

140 t^k^ <

fif3H5r. K ^ti?R 16-2-1735
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S. No. sir. 5R> sfl^T ^ ftft STR; Date
141 *^* ^ 3. ^ jfttprra* 24-4-1739

Period VI; A. D. 1750-1818 = 2
142 *^^ *wr 3. v g^K 10-10-1770
143 *v^ $& ST. * gERR 25-4-1804

H4 ?YSK 1573
145 ?e^ unhfH jf.

vs vraro 24-11-1674
146 **|t *TTfoiH*r. ?* saPtTO 18-12-1709
147 < * 1 1 *rtfsft<? *. * v gfimrc 18-12-1709
148 i$\\3 ^ra 3. ^ s^nc 15-5-1715
149 HY* WTO-5T. ^ ftro 16-7-1720

Nos. 150 to 155 are without dates.
( Later additions )

156 t^s T>I&F ^ ? g^p; 20-3-1668
157 ?^t^ ^ ^r. H tfftreRR 4-4-1694
158 ?^?^ TT^T 5. R 5pf^R 2-8-1695
15J *^Y antar 3. ? gusTO H-9-1702
160 t$vo ^rf%^. U ^m 9-11-1718
161 *5K3 RT^kiV^ g. \ ^JT^R 23-11-1731

(II) ACCORDING TO SEASONS :

Hot Season 38 ;

Falguna-6; Nos. 27, 31, 32, 53, 134, 140, 156.

Chaitra-6; Nos. 19, 67, 74, 111, 141, 143, 157.
Vaishakh-7 ; Nos. 57, 66, 106, 120, 121, 124, 148.

Jyeshta-17; Nos. 5, 9, 22, 28, 29, 36, 44, 50, 51, 52, 68, 86, 94,
116, 125, 130, 132-

Rainy Season 11;

Ashadha-3; Nos. 38, 109, 149.

Shravana-14; Nos. 3, 12, 17, 45, 78, 79, 88, 92, 99, 112, 114,
122, 129, 142, 158.

Bhadrapada-7 ; Nos. 40, 46, 58, 69, 93, 110, 118.

Ashvina-15; Nos. 24, 33, 34, 39, 41, 48, 62, 70, 72, 75, 77, 89,
107, 131, 137, 159.

Cold Season 50;

Kartika-9; Nos. 1, 6, 13, 14, 91, 103, 117, 128, 139, 160.

Margrashirsha-14; Nos. 2, 11, 20, 21, 23, 30, 59, 71, 87, 95, 123,
145-47, 161.

Pausha-8; Nos. 55, 63, 65, 73, 76, 104, 108, 127.

Magha-17; Nos. 18, 25, 26, 35, 43, 47, 49, 61, 81, 82, 85, 90,

96, 102, 105, 113, 136. =in all 129.
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CLASSIFICATION OF MAHZARS ANALYSED ACCORDING TO

MODERN ADMINISTRATIVE DIVISIONS

(See Map facing page 1.)

Poona District 69; Nos. 1, 3, 11, 12,16, 17, 19, 20,21, 23,

24, 26, 27, 28, 30, 31, 34, 35, 36, 39, 43, 44, 45, 46, 47, 50, 51, 52,

53, 54, 58, 59, 60, 62, 63, 64, 67, 68, 69, 70, 72, 74, 75, 79, 80, 82,

83, 84, 88, 91, 93, 95, 97, 102, 106, 107, 108, 109, 115, 121, 127.

129, 130, 134, 135, 136, 139, 140, 141, 150. Satara District 28 ;

Nos. 2, 6, 9, 13, 33, 41, 61, 66,71, 77, 81, 90, 98, 99, 103, 104.

112, 117, 119, 120, 125, 126, 128, 131, 132, 144, 153, 159. Sholapur
District 11; Nos. 14, 22, 32, 37, 85, 114, 142, 151, 152, 154, 155.

Ahmednagar District 6; Nos. 55, 57, 86, 87, 92, 122. Nasik

District 9; Nos. 15, 29, 42, 48, 56, 124, 138, 143, 145. Khandesh
District 1 ; No. 76. Thana District 1 ; No. 137. Kulaba Dis-

trict 7; Nos. 4, 7, 49, 65, 94, 100, 111. Ratnagiri District 3;

Nos. 40, 110, 116. Kolhapur 5; Nos. 5, 10, 38, 113, 118.

Belgaum District 3 ; Nos. 8, 73, 78. Dharwad District 1 ;

No. 89. Goa territory 156-8,160,161. Vijapur District 5; Nos.

123, 146, 147, 148, 149. Varhad (Berar) 1; No. 25. Hyderabad
Deccan 5; Nos. 18, 96, 101, 105, 133.=154.





APPENDIX A

Section II

Analysis of State Orders Pertaining to Crime and Punishment

(From 1740-1818 A.D.)

(1) Offences against State 21 (App. A, II, 1-21).

i Treachery (11, 1762-80 A.D.)
1

.

Attachment of property 10. fined in one case.

ii Conspiracy (8, 1749-79 A.D.)
2

.

Surety taken from other family members 1.

Confiscation of property and imprisonment 2, fined 2.

Death and mutilation (after 1770) 3.

iii Rioting (2, 1772-74 A.D.)
3
punished by fines.

(2) Offences against public interest 48. (App. A II, 22-69).

i Public fraud, etc. (22, 1751-91 A.D.)
4

.

Sent to prison in one case, in another excommunicated, in

the rest fines imposed varying from Rs. 50 to 15,000, ac-

cording to the burden of the crime and station of the crimi-

nal in life.. Heavy fines are levied mostly after 1770 on-

wards.

ii False accusation, complaint, etc. (11, 1721-98 A.D.)
5
.

Imprisonment only in one case, in the remaining cases fines

were levied. A man against whom false charge of drink-

ing was brought, was freed on receiving a fine of Rs. 3,000.

iii False evidence, false witnesses information, etc.

(7, 1734-94 AJ>.).

1 PD 7.569, 572, 573-74, 576, 580, 581, 584, 586, 587. Ibid, 8.867, Appen-

dix-B, IV. 5.

2 PD 2.58. Ibid, 7.577-8-9, 575. Appendix-B, IV. 1, 2. PD 8. 866, 870, 876.

3 Appendix-B, IV. 3, 4.

4 Appendix-B, IV. 6, 7. PD 2.144. Appendix-B, IV. 8, 9, 10. SPD 22, 223.

Appendix-B, IV. 11-24, 93 A. PD 8. 941.

5 PD 2. 93. Appendix-B, IV. 95. PD 2. 75. Ibid, 7 p. 215. Appendix-B, IV.

26-8, 30-32. PD 4 p. 224.

6 Appendix-B, IV. 41. PD 2.92. Appendix-B, IV. 33, 34, 29, 42, 30.

F.17
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Fines recovered from Rs. 50 to 5,000.

iv Forgery (8, 1735-79 A.D.)
T

.

In almost all of the cases, fines were levied, in one case, an

order was issued, not to allow the accused any access to

pen, paper or ink.

(3) Offences affecting human body 72. (App. A II, 70-141).

i Murder (57, 1735-1811 A.D.)
8

.

Punished by

Fines 28, attachment of property 10.

imprisonment 7, excommunication 1, penance 1, only

by compensation 3, by death 2, acquitted 5.

In about 14 cases compensation was given to the relatives

of the deceased, sometimes out of the fines imposed and sometimes

independantly imposed on the accused. In 6 cases amicable

settlement was brought about by transference of Watan rights

(Hucks) to the relatives of the aggrieved party.

Of the 57 cases, there are 13 in which Brahmins are in-

volved. Most of them belong to the period of 40 years after 1760
and a large number of them to the period of Madhavarav II.

They are punished by

Attachment of property 4, imprisonment 4, fine and ex-

communication 4, fine 1, in a certain case a woman was
excommunicated for 3 years and afterwards expiation
was ordered.

ii Beating and hurt (9, 1734-88 A.D.)
9

.

Punished by fine in 7 cases and in the remaining two pro-

perty was confiscated and the accused sent to prison. A cer-

tain person was fined Rs. 120/- for torturing his innocent

wife with fire.

7 Appendix-B, IV. 37. PD 2.92. Appendix-B, IV. 38, 39, 40, 36. PD 8.911,

912.

8 PD 1. 308-10, 315, 316. Ibid, 2.61-76, 78-9, 80, 82. SPD 43. 85. Appen-
dix-B, IV. 44-46, 48-51. PD 7. 590-91, 624 p. 223, 597-8. PD 8.879, 880-86, 888,

891. Appendix-B, IV. 53, 54, 54 A, 55-58 PD 5 pp. 220, 221, CCV p. 39.2.

9 Appendix-B, IV. 63. PD 2.83. Ibid, 7600, SPD 22. 202. Appendix-B, IV.

59-62, 64.
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iii Suicide (6, 1752-91 A.D.)
10

.

Most of the cases are from the Brahmin community and
refer to suicide by women. Bad treatment on the part of

their relatives, seems to be the main cause of suicide. Fines
are imposed upon their relatives, according to their rank in

society.

(4) Offences against property 40 (App. A, II, 142-181).

i Theffr-(24, 1734-97 A.D.)
n

.

Punished by fines 14, imprisonment 8, mutilation and
death 2.

Sometimes fines were levied collectively on the villages to

which thefts were traced.

ii Dacoity (7, 1775-79 A.D.) ".

Punished by attachment of property 2, imprisonment
1.

death punishment 4.

All the cases pertain to the period of Madhavrav II.

iii Robbery (2,1734-67 A.D.)
18

.

Punished by fine.

iv Receiving stolen property and cheating (7, 1764-67 A.D.)
14

.

Fines levied and property confiscated.

(5) Offences-Social, Moral and Religious 62.

(App. All, 182-243).

i Regarding marriage (9, 1734-80 A.D.)
15

.

Bigamy 4, in three cases fines imposed and in one case

the whole family sent to prison.

Forced marriage 5, attachment of property in one, fined

in one, both the families excommunicated in two and im-

prisonment in one.

10 PD 1. 317, 311. Appendix-B, IV. 65-68.

11 Appendix-B, IV. 69, 70-1, 72, 73-80. SPD 43, 166. PD 2.84, 86. Ibid, 7.

603-06, p. 218, 607-08. Ibid, 8.901, 902, 905, 907.

12 PD 8.893-98, 933.

13 Appendix-B, IV. 84, 85.

14 PD 7.206, p. 214. Ibid, 8.101. Appendix-B, IV. 81-3, 86.

15 Appendix-B, IV. 94-7. PD 7. 612, 617, 913. Ibid, 8. 914, 916.
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ii Adultery (33, 1757-95 A.D.)
16

.

Punished by fines 21, imprisonment with labour 2,

imprisonment only 4, surety for good conduct 1, ex-

communication 2, mutilation 1, miscellaneous 2.

Sometimes women who committed the offence of adultery

were turned into slaves.

iii Enticing, Rape and Abortion (5, 1734-75 A.D.)
17

.

There are only two cases of enticing and the accused were

punished by fines. Rape 1, the property Watan of the

father of a person who committed rape was attached, there

are only two instances of abortion and the parties concern-

ed in are punished by fines.

iv Drinking (8, 1766-90 A.D.)
18

.

In seven cases fines exacted, and in one the party being a

Brahmin was sent to prison.

v Cow killing and recitation of Vedic Mantras, etc.

(7, 1770-75 A.D.)
19

.

Cow killing punished by attachment of property 1, im-

prisonment 2, fine 1, mutilation 1. Recitation of

Mantras only two cases, fines were imposed.

(6) Miscellaneous 18 (App. A, II, 244-261)

i Sorcery (5, 1721-75 A.D. )
20

Punished by fines 2, imprisonment 2 and banish-

ment 1.

ii Insanity (4, 1758-70 A.D.)
21

Confinement and fines levied,

iii Cruelty to animals (2, 1773-90 A.D.)
22

Fined in one and mutilation ordered in the other,

iv Counterfeit coins (6, 1748-82 A.D.)
28

In six cases fined and only in one sent to Prison.

16 SCS 2. 300. Appendix-B, IV. 100, 101, 103-07, 107 A, 108-114, 116. PD
2.99-104. Ibid, 7.622, 614-5. Ibid, 8.1118, 918, 819. Ibid, 3. 920. Ibid, 5.217. CCV
p. 33.2 SPD 43. 154.

17 Appendix-B, IV. 98, 99, 115. CCV p. 34. 5. 6.

18 Appendix-B, IV. 117-122. PD 8.937, 939.

19 Appendix-B, IV. 124-5. PD 7.620, Ibid, 9.1117, 931-32, 1111.

20 PD 2.93, 108, Ibid, 7, 619. Ibid, 8.928, 929.

21 PD 2.77. Ibid, 7.626, 627. Ibid, 8.

22 Appendix-B, IV. 93. PD 8. 940.

23 PD 2.97. Ibid, 7, 218. Appendix-B, IV. 89-92.
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Section III

Analysis of Sins and their Expiations

(From 1600-1818 A.D.)

i Killing a person, murder, suicide (8, 1761-1806 A.D.)
1

.

Pilgrimage of holy places such as Benaras, Trimbak, etc.

Cow-urine had to be drunk by those persons who proved
their innocence for internal purification. A woman un-
able to go on a journey for twelve years, was to go round
the temple of Trimbak. All the villagers were made to

drink cow-urine, for the suicide of a woman due to their

outrage of her modesty during Shimga festival.

ii Drinking liquor (1, 1776 A.D.)
2

After full repentence, expiation was ordained.

iii Killing beasts (10, 1722-1796 A.D.)
8

Eight cases of cow-killing are noted. In all the cases the
offender had submitted voluntarily for expiation to the
Brahmins of the holy places.

iv Contamination by drinking with members of lower castes

(7, 1641, 1771-95 A.D.)
4

Expiations such as Chandrayan and Prajapatya were

given. Even the family of the Peshwa had to observe

fast and drink cow-urine for dining with a person of

lower caste unknowingly. A relative of a person who
was reconverted to Hinduism without religious sanction

had to circumambulate the temple of Trimbak 121 times

for dining with him.

v Contact with lower castes (6, 1756-95 A.D.)
5

Peshwa Diary, part VIII. 1125, shows how the system
was becoming rigid by the end of 18th century.

1 SPD 43.131, 151, 153, ASS 1.188, 203. PD 8.882, 887, 1124.

2 SPD 43.144.

3 ASS 1.181, 182, 185-6, 197, 189, 199, 191, 196. PD 7, 767.

4 SCS 2, 295. SPD 43, 88, 50, 56, 107, 90. ASS 1.194.

5 ASS 1, 200, 190, 193, PD 8.1125, SCS 2.315. Appendix-B, IV. 130.
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vi Degradation through Marriage, Adultery etc. (8,1746-

93 A.D.)
6

The property of a person, refusing to undergo Prayas-
citta was attached. In another case penance of Trithivi-

Pradaksana' or the globe circumambulation was ordered.

vii Miscellaneous (6, 1729-1808 A.D.)
7

For giving lessons in reciting 'Rudra' to a Jangam, 98

Godanas (or gift of a cow) were ordained.

6 B1MS 3, pp., 96, 97. ASS 1, 198, 192, MIS 21, 223, PD 8, 1139. SPD 43,

29, 111.

7 SPD 48, 110. ASS 1.88, 184, 187, 196. Appendix-B, IV. 129.



APPENDIX-B, ORIGINAL SOURCES

(SECTIONS 1,11,111,1V & V)

Selections from the Peshwa Daftar, Poona and

other Historical Records





INTRODUCTORY

(Unpublished documents)

The original documents included in this Appendix are selected

chiefly from the Peshwa Daftar, Poona. The present writer has spent
over six months in ransacking both Marathi (Modi) and English

documents, preserved in the Daftar. A large number of judicial do-

cuments of the 17th century have hitherto been brought to light, but

those of the 18th century are rare. The present selection therefore

consists of the decisions of the Shahu and Peshwa period mainly. An
attempt is made to make this selection illustrative and therefore while

copying the originals of the lengthy decisions, only important extracts

are taken down from the originals verbatim.

These documents are divided into five groups as under

Section I Contains about 29 documents covering a period of

about 100 years from about 1650-1750 A.D. It includes a large number
of the decision of Shahu and his ministers. These Nivadpatras and

Watanpatras are intended to throw light on the development of the

Panchayat system during the regime of Shahu and the later Peshwas.

They are also important from the point of judicial procedure.

Section II Contains extracts from the Nivadpatras (deci-

sions), issued from the Secretariat of the Peshwa, i.e. of the deci-

sions of disputes decided by the Huzur Panchayat from 1750-1818 A.D.

They are about 25.

Section HI is devoted to the letters of Ramashastri, the Chief

Justice of the Peshwa. They are 9 in number and bring us in close

contact with his personality.

Section IV Contains orders issued by the Peshwa regarding

crimes and punishments. They are 136, and most of them belong to

the latter part of the 18th century. They help us to know the nature

of Crime and Punishment in those days.

Section V Includes a report on the administration of justice

under the Peshwas by Lumsden and an extract from the report of

Robertson, the first Collector of Poona, about the village communities

in the Poona division, dated 10th October, 1821.
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ÎRRT

^r fef^ |i?t

qi^q ft^l PWwr (?) ^^ir srataR

cqr jftr *ft%

ct gir^ ift3r *w# ^^r arrenr g^qr flm ril ftjpft*



328 THE JUDICIAL SYSTEM OF THE MARATHAS

*,<>?

qlF fir^TFpn^ ?Ftl

"

qir I^FFT rtr ^^ i^^ qn

tffefl *?Kr*rrit OTTOF qor*FF fosssg gpir iw ...... I^F sir SIF

WcTT *l

fPtror

hft

rreJt Rr^t w fihrnra l^ ^^ ^^r wnh liH ft^ra

HflTSF 1553 flWFWF

3 FF*fa fe^ w^Pft 41^ nt^<t q^nftfte

^fl^F



APPENDIX B II 329

"

( wr& ^^rcr ).

ffjft qir g^r? ^r JT

(

awr ^rrr q^f^ q^sj nw* ?? ^r qrr



330 THE JUDICIAL SYSTEM OF THE MARATHAS

faqk

qffcTF

) ( suta :
-

)

aft (^^ TF^^ ^CT^F ^i^q^r iT5fpirir

fF
"

( FF

^f af|qa JTF^F^ f^oft at^ f%^rr^ qiF



ffr

APPENDIX B II 331

<wr ^reftf ^r^rr^s srsft fiwr

qtr

f^rr wfircSlf cqis stfWfa wfcrc Store

3TRT

gt

ato

qr jftraeiffii ?i^^r sr^r ^grcrr wr amnfaft ^=TI^ ftrarsft

OTOT

flra

r&?r ^rft q BRr^r? Rf^Rft^ft^ ^rrara



332 THE JUDICIAL SYSTEM OF THE MARATHAS

$t 553

35fcF

3. Y^ fal ^3q^ qtqjt S^V 3955



APPENDIX B II 338

TFF

5FFF

fFJ^ft

F^fFF

*^ Mf w|?r.

WET



APPENDIX B

Section III

Letters of the Chief Justice Ramashastri.

. *. a. ft.

. 1 H
ft

jn q *raft iTRtft g JTrrw*ir

rrr wmfc ir^r acft qroreft srcftafe gp wr^ rftcW JUT

tftor ifft 3f3irk ?nr tspj* ir^r

*RH3ft iffrra 4^ wsi qrar

i ^Tit 11% ^w q *PR

ri|

*rran

g.

. <

f.

3 Sl^TR ^fl^K OT f5155

nn



APPENDIX B III 335

I M^r.

i.

qrefosft

urafi*

TO

sir f^rst fsrqRft ^^^ %& qr ii

rqraji wS ^Fit 5JIWV J?T

f^^RF^ flRF^cf ^fr^qFcf f|

ft ^t^ ^F^PrM 3wr^ irwfeii fitift

TOPT



386 THE JUDICIAL SYSTEM OF THE MARATHAS

ft. wre.

ircft stf nwrcft

f. !T.

(
*s )

*w *ra ^rt WRT

CT )

^rqt 3r

^ fr

fMfir ?m ^R

crrr

^ mre wft& wircsr Rrw

qsft^wr ^^T H vtf ^tekr frro f^^ ^Rf^r ^ ( ^ )

^ qft^r

fi*ipft



3TR1

F. 22

APPENDIX B III 33*7

f"*ra *ir*fr

<ift$ WWCT wf^tf afaraft swr

ft

*rr*rr^ ^rr^ y(re
r 5tc

r?rg

fi^r

WFET

awrit e



33g THE JUDICIAL SYSTEM OF THE MARATHAS

311 3frft i^arq^r ^^ msrnrRTr ^rarer ^TT ^rr^fr

It

TOI, srraft JrrR ^rr ^^ ^T^>r ft^r 5r^?r ^^ ?rw

cl

ft^F^fRT

^sft. cteff

3! |i?

sinfaft F^FF

cf *?ft.

|

g. m*
g. tt? anfc- 5.



APPENDIX B III 339

5.

Si.

?.

3rro5r.

3FF

fT ^r^ft, *^ ^^^ ^
stm^, ^

I ^tjc^r ^ ^rre eft

^ 3T& ^^zrr 4cR

^TF ^t TOT ^CT WT

( ? )

^

*rmrf;r f^; ^FF ^5 ? ^^ I

5.

qfr



340 THE JUDICIAL SYSTEM OP THE MARATHAS

JFF Sfttf foarRi wtfrtRT wsftw* ^r^r m*t

OTWPft ftf^S dPftl^ ^ W^flfTfI

writ ^r^r ^er arfc

sn^^r

TF^T

^ v



APPENDIX B
Section IV

Orders issued by the Peshwas regarding Crimes and Their

Punishments

Classification

Serial Nos.

I Offences against State . . 1 5

II Offences against public interest . . 6 42

111 Offences against persons . . 43 68

IV Offences against property . . 6987
V Miscellaneous . . 8893
VI Offences against family, morals and religion . . 94 125

VII Penance and expiation , . 126 136
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Section V

I

1. Lumsden's report on the judicial administration, of the

Peshwas.

Poona Daftar

Deccan Commissioner Daftar, Volume No. 95.

General (Letter) No. 436.
-

Poona, 6th September 1819.

Sir,

I have much pleasure in submitting an account by Mr. Lumsden
of the manner in which justice was administered by the Maratta Go-

vernment of Poona in former times.

I have the honour to be Sir,

Your most obedient & humble servant,

H. D. Robertson,

Poona Collector.

To

The Hon'ble Mr. Elphinstone,

(D

Some account of the manner in which justice was administered

in the Poona State during the ascendency of Nana Furnavees.

The Government of Mhadov Rao Narain Paishwa commenced
in Shiccay 1696 and lasted for twenty two years down to 1717 of the

same era.

During the above period Ballaji Junardin generally dis-

tingushed under his sirname of Nana was Furnavees or Prime Minis-

ter of the Paishwa, in which high office his talents enabled him to

possess himself of the entire powers of his sovereign, and to direct

according to his will the affairs of the State,
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The general sense of the most intelligent natives of the old

school dwells with veneration on the recollection of Nana's rule, and
it is probable that at no period of the rise and progress of their power,
was the internal government of the Poona Mahrattas, (356) more
correct or vigorous than it became under this statesman.

Holding his authority not by any hereditary claims to pre-

minence, but depending chiefly upon the virtue of a mind endowed
with those qualities which from men naturally for a commanding
influence among their fellows, it is presumable that he must have
found it important to the preservation of his government, that it

should conciliate the approbation of the majority in wealth and con-

sequence among the subject of the state.

As from the cause just adverted to Nana was placed in a

situation to call forth the continued exertion of his talents and re-

moved from the stupifying influence of security in his station, which

might have led him to give himself up to unmanly and degrading

pleasures in which the lives of Indian Princes so circumstanced, are

but too apt to be consumed, so on the other hand the degree in which
he may have experienced the stability of his ascendency may in a

great measure have fried his mind from the constant expectation of

a termination to his power, and thus have allowed of his forming
more patriotic and public spirited views, than the ephemeral deligates

whose short lived elevation is entirely absorbed in extortion and

cabals.

To Nana's strictly political or his private character I would

not be understood to allude in any degree by the above reflections.

Although the scale of-estimation amongst the Mahratta people

and the natives of India generally is very different from the sensa-

tion of Englishman still we cannot deny to them the feeling, recog-

nisance, and even long cherished remembrance of thus more upright

Governors, whose estimation is also founded whereupon civil virtues

on the same attributes and conduct which have commanded the ap-

probation of mankind in all ages and countries.

Depraved as is the moral condition of the natives of India,

no man has ever been extolled amongst them in consequence of his

fenallity, embicillity or oppression.
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Before entering upon the proper subject of this paper, I shall

require to tresspass with a few observations which come in here

more fitly than elsewhere :

Rules of government do not act of themselves and no doubt

many of the usages which this paper attempts to describe were as

well the Hindu Law or custom of the country frequently deviated

from. It is here proposed, however to record the existance of any-

thing resembling an order of administration rather than to shew how
often it may have been set aside or lost sight of.

(ID

The administration of justice during the period under review

was discharged by the agency of the following chief authorities.

Ramshastry who upon his demise was succeeded by Ayashas-

try. These in their time were properly designated under the title

of Nyayajish which may be rendered Chief Justice. The nyayajish
did not unite to his judicial functions, any share in the administration

of any other department, was soley an officer of justice.

The jurisdiction of Nyayajish was however only by reference

from the Hussoor but extended to criminal as well as civil matters.

The following Soobehdars, generally resident in or near Poona,

had an original jurisdiction in virtue of their Mutaliqy Seals, and in

addition of course, a jurisdiction in any cases referred by the Go-

vernment.

The Sirsoobah of the Conkun.

Jennardin Appajee Soobehdar of Poona, over the soobah of

Poona excluding the city (of Poona).

The soobehdar of Juneer.

The services of the following subordinate officres were also

engaged on references.

Sudesheo Kesso Dante Subedar of Cullian not by virtue of

an officer for he had no Mutaliqy shicca, but on account of his reputa-

tion for abiltiies

Sewram Punt Thutte, Furnavees of Candeesh.

Ragoo Punt Gorbole Risaldar.

Dulab Set Govindjee mint master and stationer to Government.
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In explanation of the jurisdiction of the chief authorities I

may observe that the Mutaliqy shicca conveyed to the soobehdar a

delegation of so much of the sovereign authority in all its branches

as regards the subeha attached to the same, subject always however

to the comptroul ( ?) of the supreme power. The chief object of his

appointment was fiscal.

His jurisdiction as may readily be conceived from the genesis

of the government was rather confided to him, the more easily to

enable him to collect his revenues and keep the people in allegiance

than under any view to the maintenance of the rights of individuals.

The following destruction obtains betwixt mutaliqy seals.

When the Durbar of the Peshwa went on an expedition as

against Tippoo or the Nisam, a Regent was appointed at Poona for

the time and received the Mutaliqy shicca which was that of the Raja,
as the others were of the different Provinces.

The holder of the former was Regent those possessed of the

others were viceroy's.

Conduct of Civil Business

Claimants of Wuttuns, valuable property or large sums, pre-

sented their petitions by the hands of his Mootsuddies to Nana, who
heard the petition read and referred the matter to one or other of the

personages I have mentioned.

Occasionally persons watched an opportunity and delivered

their papers into Nana's own hands.

Those officers who had no original jurisdiction and are dis-

tinguished as referees never presumed to enquire into such causes

without an order for so doing from the Husoor of Nana.

Small causes were decided with consent of the parties by the

Mootssuddies without any reference.

(Ill)

The petitions' answers and all the pleadings were delivered in

writing or recorded. It was not usual to carry on by verbal proceed-

ings.
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In regarding to petitions being rejected Ramshastree rejected

the suit of a brahman named Brumme as being barred by lalpse of

time it appearing from the petitioner's own shewing that the

defendant had held uninterrupted possession of the wuttan of Des-

pandy of Chankun for 150 years.

If the Wuttan had been disputed by a claimant within

(hundred) 100 years his suit was not barred. For personal property
a good claim was not barred by any specific number of years, but the

interest was limited on money to double, and on grain to the quantity
allowed by Hindoo law being triple.

The process for procuring the attendance of all persons
resident in city, was by the verbal message of a Peon, Jassoos, or

Carkoon, and for those in the District by a note from the Durbar,
or Justiciarry, or a message through either of the above hands ac-

cording to the rank of the person whose attendance was desired.

In submission to Mootsuddies there being no order of reference

the defendant could not be compelled to attend.

If the complaint stated, damage sustained, the Takeed Putter,

or summons required, that the defendant should attend, and also that

he should pay into the hands of the peon a sum of money. This de-

posit was termed Mussala and the amount fixed on reference to the

alleged damage and the supposed ability of the person. When the

plaintiff lost his cause the Mussala was returned, to the defendant

who had lodged it.

There was another kind of Takeed Putter, different from the

one just mentioned, granted to those who preferred application for

such a writing. This was a letter of injunction reciting that the

person to whom it was granted had set forth claims against him to

whom it was addressed and enjoining satisfaction in case the matter

should be as stated.

It seldom happened that defendants refused compliance with

the process of the Cutcherry for their attendance, but any one

through presumption neglected this summons was sent from the

Husoor and then in default compliance house and wxittun were at-

tached.

When a defendant presuming on the countenance afforded by
a Sirdar evaded attending, the investigation of the suit was occa-

sionally suspended in consideration to the Sirdar.
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When either party pending the investigation made default the

business was never the less proceeded in and a decision pronounced.

It was usual to record the default in the Sarounsh or decree,

in order tifat the party who had absented himself might on a future

occasion require a revision lest it should happen that he had been

deterred from prosecuting to a conclusion by experiencing undue in-

fluence in favour of the opponent.

(IV)

On the attendance of the defendant the Justiciary usually de-

volved the investigation on his Carwary or deputy who received the

answer from the defendant and the documents so son Putters exhibit-

ed on each side.

After which the Carwarry questioned the defendant on the

material points or counts in the petition and in like manner the plain-

tiff was interrogated touching the matters alleged in the answer, and
the points of dispute were thus elucidated. This is called Poorsees.

When books of accounts or writing were produced these were

inspected and their weight ascertained, when no writing were forth-

coming witnesses were examined and in defect of both if the plaintiff

consented the matter was put to the oath of the defendant or vice

versa.

If a bond was produced of an old date and probably granted

by an ancester, the authenticity might be doubtful, a part was ad-

judged and the bond given up.

It was not usual to call for the evidence of sirdars, and when
such was obtained, it was in the way of conversation quite voluntary

up on their part and not preceded by any oath or injunction. It was
not the custom to require the witnesses to take oaths in ordinary

causes unless they were men of doubtful or bad character.

In cases regarding wuttuns the examination of evidence was

conducted according to my information as follows :

The plaintiff and defendant were called upon to name their

witnesses a list of whom was taken and underneath an agreement to

rest satisfied with the evidence which might appear from the same
was executed and signed by the parties.
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Upon which the Judiciary appointed a carkoon for the special

purpose of taking the evidence of witnesses who might reside at a

distance from Poona, to whom a letter was addressed commanding
them to give their evidence, and a similar letter to a Mamlatdar to

afford his official assisfance in procuring compliance with the former.

The Carkoon then repaired to the village and having shewn
his letters, the witnesses were conducted to the banks of the Bheema
or Seser Gunga or any holy stream or to a temple where having bath-

ed or being placed in the middle of the temple or mosque according

to their Faith, their depositions were separately taken down one by

one, afterwards the Mamlatdur granted a certificate of the proceed-

ings held and carkoon returned to Poona with his papers.

When the witnesses were in the neighbourhood of the Justi-

ciary after the solemnity above described they were examined in his

Cutchary and not by any deputed officer.

The Curwarry and Duftardars or Carkoons then made an ab-

stract of the depositions.

At this stage of the investigation or after the pleadings, and

cross examination thereupon had been recorded, the documents

examined and evidence taken and summoned up, then and not till

then, did the Justiciary in council that is assisted by a Punchayat
resume his proceedings which he had terminated on handing over the

petition to his deputy.

(V)

I come now to speak of arbitrators in regard to whom I am
informed that in those days they were men of property and that it

was not customary for any one to sit on a Punchat for a gain.

The person who wore an important suit in which the arbitra-

tors had experienced much trouble of his free will and pleasure, made
a present of sheila, a puggree, or a sum of money which was accepted,

but this was quite unsolicited.

In cases of wuttuns Deshmokh or Deshapandy of the district

in which the wuttun lay, or an adjoining Pergunnch were usually

called in as arbitrators. In dispute between Shroof and those of

cloth merchants tKey selected from that class of traders.
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The arbitrators were mutually named by the parties, and where

they could not point out who they wished chosen the Justiciary called

in for respectable men to form a Punchayat.

(VI)

The Justiciary in council took into their consideration, the

matter reduced to the form we have seen through the labours of the

Carwarry and Dufturdar or Carkoons, made up their minds on the

subjects of dispute and then proceeded to draw up the Sarounsh.

Of the drawing up of sarounshes.

Those made at Poona commenced by reciting first the state-

ment of the best side whether of the plaintiff or defendant, and those

of the districts on cases referred to local authorities commenced with

the plaintiff's case and then proceded to record that of the defendant.

The Poorsees or examination of the parties respectively on the

counts in the pleadings was here recorded the documents exhibited

on each side were next entered. Then followed the depositions or

abstracts of the depositions of witnesses, and then the opinion of the

Punchayat, on the several points in the pleadings or points of diffe-

rence.

Lastly the award of the Justiciary in council commanding the

parties to specific acts, or conduct in regard the subjects of dispute

closed the Sarounsh.

It was recorded that the cause had been decided by the advice

of Punchayat but their names were seldom set forth in the Sarounsh,

and generally speaking never signed.

The award or finding of the Justiciary in council is termed the

Muckhlassee and this part of the Sarounsh was written by the Justi-

ciary himself in his own hand.

I have in another place premised that I was about to treat of

the decision of causes involving the disposal of wuttuns, valuable pro-

perty of large sums of money.

In such the confirmation of the Prince was required to give

validity to the acts of Ramshastree or the Soobehdars, before whom
they were investigated. To which Ramshastree usually sent his Car-

koon, and the Soobehdars repaired themselves to the presence with

their Sarounshas.
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Nana himself noted on the Sarounsh the word 'Deave' may it

be granted, on which the Paishwa Madow Row superscribed the word
'Dene' 'be granted or to be granted/

(VII)

Of the issuing out of Sunnuds, and Neewar Putters. Where
a wuttun was to be made over a sunnud was required which was exe-

cuted in the office of the Furnavees by the carkoons. Nana authen-

ticating the same by entering the date in his own writing.

The original Sarounsh was kept among the records of the Cut-

charry and in cases where a Sunnud was not required a Neewar

Putter, being abstract of the Sarounsh, was drawn up in the depart-
ment of the Chitnees and authenticated by that officer entering the

date in his own hand-writing, and this was followed by the Moosmoo-
dar endorsing on such a paper the words 'Adnia' Purmanee' which

may be rendered 'By order*.

Finally the instrument was stamped with the Hussoor Shicca

or seal of state.

In small causes of very trifling importance a Yad or memoran-
dum recorded the cause and was followed by a Purwangy or order.

In cases of greater consequence the confirmation of the Prince

Sunnuds (one word ?) were not required, unless they came within

the degree of importance which demanded these proceedings.

The cases taken up by Mootsuddies mentioned elsewhere as

submissions were quite voluntary and in the nature of private amica-

ble adjustments by consent of the parties throughout.

When the decree adjudged money, the party against whom it

was passed rendered satisfaction in one or other of the following

ways.

Sold his house, wuttun or property to the amount or granted

an instalment bond conditioning to pay at period fixed therein.

When the defendant had no property his bond was taken to

pay according as he could find the means, and sometimes he served

the creditor if the latter agreed to this.
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Where the debtor had no property and could not from bodily

disability render any service a Cowl or protection was granted ex-

empting him from the Tuggaras of his creditors for fiive or ten years

during which purchance he might acquire property.

(VIII)

When a party was dissatisfied with the decision of the Justi-

ciary, and Punchaat he went to the Hussoor where it was usual to

admit appeals and an enquiry was instituted whether there had been

undue influence bribery or partiality. Or the appeal was referred

to a different authority from that which had tried the suit.

In causes before Ramshastree when occasion required, a Car-

koon and peon were entertained for the taking of evidence in distant

villages or other matters, the wages of whom were paid equally by
the parties.

The other authorities carried on by the Carkoons and peons of

their respective departments.

The person who gained a cause paid a pecuniary consideration

to the Government under the name Herkee and the party cast was

called upon for Gunegarry or a fine.

These were not computed in the way of percentage but accord-

ing to the condition of a man and circumstances of the case.

They were occasionally altogether remitted on account of po-

verty, but were otherwise the established regular custom.

Disputes between Mamlatdars and their successors about

balances of revenue and expences were settled by the Deshmooks, the

Carkoons of Nana, Ramchundir Punt Dumdera and not by the Sastree

or Sir Soobehdars, with exception to the Sirsoobah of the Conkan,
where the parties were from that province and chose to resort to him.

(IX)

Rajmundul Sirdars Selladars and the greater Enamdars, when

any one preferred a petition to Nana against any of these, it was

usual to receive the petition and to address a letter to the chief re-

questing that the matter might be settled. Such an order has been

called Takeed Putter by a request that no further representation on
s

on the subject might reach the presence.
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If the sirdar was at a distance as with Mahadajee Seendiah's

army in Hindoostan giving the letter, in question, was all that was

done for the petitioner.

When the sirdar was at no great distance his vakeel was sent

for and received orders to make settlement.

In many instances their injunctions are said to have been at-

tended to and when they were evaded, the sirdars experienced the

displeasure of the government or not, according to their rank and in-

fluence or other circumstances.

Cases of this description did not I believe in general come be-

fore Ramshastree or the Soobehdars, but petty Sellehdars were
amenable to these authorities.

(X)

In regard to the expedition with which causes were decided.

It is well understood that causes for small sums, although not of

necessity, or invariably, yet in general are very speedily got through

compared with cases of large amount the following is what I have

picked up on this point.

Litigations involving the disposal of wuttuns of Deshmookh's,

Deshpande's and Patil's, inheritances of enams, and boundary dis-

putes

Seldom and expeditiously in two years in most instances in

five years. In a few instances spun out to ten or twelve years

a very few not decided in all 22 years of Nana's time.

Causes for money above 5,000 rupees sometimes in six months,

usually in a year and seldom protracted beyond a year and a half or

two years. Causes for a few hundred rupees in one or two months.

Ramshastree filled the office of Nyajish for thirty five years

during the time of Ballajee Bajeerao, Mhadowrao Bulhar, Narainrao

Bulhar, and Mhadowraw Narain Paishwas.

Moro Hurry was the first Carbarry of the Shastree and acted

as such for (twenty) 20 years upon removal from office an investiga-

tion was made of the state of business during his Ministry and it was
found that 1398 causes had cojne ip to cutcherry,
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This 1 learn from an original memorandum of the Dufturdar

some of these causes were criminal others civil.

It was not customary to take any account of the number of

cases decided monthly or annually.

The Duftars were partly lost in the confusion following the

capture of Poona by Holkar 1802, and I have no hope of being able

to obtain any corresponding official account, of the proportion of the

above causes settled.

But a Dufturdar who served 20 years in the cutcherry tells me
as far as he can now speak, from recollection he believes not above

half were ever decided.

Tugars, Dhurna or Langwa are restrains on the liberty of the

debtors and distresses carried to different degrees of severity.

In Nana's time the interference of the officers of government
was confined to complaints made to them of any great severity or

harshness on the part of the creditors.

The evidence upon which I have been induced to submit the

proceeding is as follows : the testimony of persons advanced in life,

and long conversant with the conduct of judicial business during the

latter and greater part of the period in question the evidence of

Saromshas and Neewar Putters, etc., etc., and lastly the existance of

many usages to this day.
1

24th January 1819. (Sd.) N. J. LUMSDEN.

II

An extract from the report of Robertson, the first Collector

of Poona, about the village communities in the Poona Division, dated

IQth October 1821.

Division of land of a village

"Every original paper relating to Thalakaries and their occu-

pation of land, every return I have obtained from districts concerning

them, and the ancienf distribution of land, proves beyond a shadow

of doubt, that at a former time, the whole of the arable land of each
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this number appears to have been seldom less than four or more than

twenty five, although in large villages with dependant 'Wadis' or

village was apportioned out amongst a certain number of families,

Hamlets there have been from thirty to forty. The lands they occu-

pied were distinguished by the surname of the occupants. The Estate

of the Jadhavas was called 'Jadhav Thai', that of the Scindia, 'Scindia

Thul', that of the Pawars, Tawar ThuP, etc., and though not a des-

cendant of many of these original proprietors remain, the estate they

occupied still retain their name.

The Jutha
( *w ) p. 531.

These families were called Juthas, whether each of them was

composed of only one person, when they were first established as

possessors of the land, can only be supposed. The probability how-

ever is that there was only one person who with his children took a

fourth or a fifth or a sixth, etc., share of the lands of the village, be-

cause this original share whatever portion of the whole village land

it may have been, is now found in those juthas which remain perfect,

to be held in small portions by persons of the same family and sur-

name, who have acquired their separate shares by the law of Hindoo

succession. The original thul or estate therefore is now divided into

a great number of small portions by persons according to the number
of lineal descendants of the first occupant. These descendants col-

lectively are termed a jutha ; they are inferred to possess the whole

of the original estate among them; they are responsible as a body

corporate for the payment of whatever is due to government and

others for the whole estate; they are therefore responsible, should

one of the owners of a share let his land get out of cultivation or

desert it for some other pursuit, to pay among them that person's

share of the dues and the land of that share is consequently at their

disposal to make the most of it to indemnify themsselves. In the same

way if a member of the jutha should die without an heir, his portion

of the family estate is divisible among the surviving relations accord-

ing to the Hindoo law of inheritance.

Individual members of Jutha

The individual members and sharers of the land of a jutha

always to have been at perfect liberty to do with their own portions
what they pleased, to let them out for one or for several years, or let

them lie fallow, whatever they did with them however they were
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responsible to the other members for contributing the dues of their

portions to make up the whole amount payable by the jutha for the

whole of the original Estate. It was therefore an object with the

whole of the members of a jutha to see that each individual did not

by extravagance or carelessness, ruin himself and thereby burden

them with the payment of his share. It was also not at the option

of any individual, this his Bap Rastee (nq ^j^[ ) or patrimony : if

any one of his relations had the means of buying it, it was never

allowed to go to a stranger, but if they had not and the necessity for

selling it was impuious on the ruined number, it was made over to

any one, a Brahmin, Coonabee of another jutha, or a Musulman, ac-

cording to whoever might offer himself as a purchaser. Such sales

and transfers caused the introduction of a distinctive appellation in

respect of them. The great body of sharers being connected by blood

termed themselves ghur bhau ( ^ ^T^ ) which with reference to

the reason of the appellation being given at all should be translated,

"consanguineous co-partners/' and the new member was termed a

broder bhow ( fiftnK VTF* ) which may be said to mean 'brother'

by' or in "co-partnership". The new member became liable to all

the particular customs and rules which bound the body corporate into

which he had entered.

Heads of Jutha

Several old Thalakaries agree in stating that very long ago
the representative of the elder branch of the jutha looked after the

cultivation and collected the dues from the junior branches, and that

he stood between the junior branches and the Mocuddum of the

village, who when there was any deficiency not readily paid or out-

standing from any of the lands of the jutha lying fallow on account

of disputed succession of other causes never looked to the members
of the jutha generally, but to the senior member of the family alone,

to produce how he could, the stipulated dues for the whole estate, but

there is no trace of any such arrangement existed within the memory
of man."

The Patch of Jutha, The Mocuddam (p. 532).

Upon the principle however that each jutha should have a

responsible person at its head for the pecuniary concerns of the body
in relations to ruling power, one jutha appears to have been selected

either by government or other juthas to perform, through the re-



APPENDIX B V $87

presentation of its elder branch, the duty of collecting from all other

jutha and to be responsible for the claim of government on them all,

thus collectively rendered under one head a body corporate for the

discharge of certain obligations and for the enjoyment of certain

privileges. The members of the jutha thus selected have the dis-

tinguishing appellation of Patel, and probably always had that or

some other distinguishing name, ,and that a person of the -elder

branch of it actually hi officio as its head is styled^Mocuddam of the

Patel's jutha and thence of all other juthas of the village. From the

meaning of the word Patel it seems probable that he was the first

(man) who occupied the new village and that from that circumstance

he and his family and descendants acquired the title of Patel, and
also the respect of those who subsequently settled in it. Moccuddam
being a Persian word was no doubt introduced by the Mahomedans.
Its meaning is the first or he.adman of any particular caste, profes-

sion, or community.

The Mociiddam's power* and privilege*

It is probable that the Mocuddam was formerly and still con-

tinues as much a natural head of the village society as a servant of

government. The united families having become, as I have above

described, jointly and severally under his superintendance, respon-

sible for the whole of the demands payable by them, it was a cir-

cumstance of no small moment to maintain respectably a representa-

tion of their own body and by keeping him between them and the

officers of government, to secure to themselves a freedom from the

impatient discharge of their duty by pubilc tax gatherers. The Mo-
cuddam is in fact, as the Honourable the late commissioner has ob-

served the keystone by which the other materials have remained

compacted. He was and is still a magistrate, by the will of the

community as well as by the appointment of government; he enforces

the observance of what is in England would be termed the bye-laws
of the corporation, he formerly raised the contribution a sum of

money for the expances of the corporation as such, and for the sup-

port of his own dignity as its head ; he suggested improvements for

the benefit of the association and marshalled the members to aid him
in maintaining the public peace; he dispensed and still dispenses

civil justice as a patriarch to those who choose to submit to his deci-

sion as reference or arbitrator, or he presides x>ver the proceedings
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of others whom -either he himself or the parties might nominate as

arbitrators in their disputes
"

(P. 533) In course of time some Mocuddams sold either in

whole or in part the rights and privileges they possessed. Then two

or three sharers by purchase of the Mocuddami were established and

they each took a certain number of juthas (or of individuals, Bhou-

bunds or thalakaries if the village had been much broken up) as those

from whom alone their share of stauks and Paun was to be realized.

They also assessed these juthas in Thalakaries only, and realising

the amount, paid it to Moccudam, who held precedence among them.

These divisions were termed Thalakaries or surrufs, and consisted

of as many as there were sharers in Mocuddamee. A Takseemdar
also had the patronage and assignment in cultivation of a portion of

the ghutcool land, in proportion to his share of the Mocuddamee." 1

1 E1P (1826) IV. pp. 530 ff.
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